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1 INTRODUCTION — ADOPTION OF THE AGENDA

1.1 The 108th session of the Legal Committee was held remotely from 26 July 2021
to 11 August 2021, in accordance with the programme of meetings for 2021 (PROG/129/Rev.2),
under the coordination of the Chair, Mr. Volker Schéfisch (Germany), and the Vice-Chair,
Ms. Gillian Grant (Canada).

1.2 The Members, Associate Members and observers listed in document LEG 108/INF.1
participated in the session.

Opening of the session

1.3 The 108th session of the Committee was declared open by the Chair pursuant to rule 35
of the Rules of Procedure of the Legal Committee, following the establishment of a quorum in
accordance with rule 34, as well as paragraph 17 of the Interim guidance to facilitate remote
sessions of the Committees during the COVID-19 pandemic (MSC-LEG-MEPC-TCC-FAL.1/Circ.1)
(Interim Guidance), and taking into account the decisions of the Committee to:

A waive rule 3 of its Rules of Procedure, in part, to allow sessions to be held
remotely;
2 accept, for the purposes of facilitating remote sessions, electronically

submitted credentials, with originals to follow, due to the exceptional
circumstances caused by the COVID-19 pandemic; and

3 consider Members that had submitted valid credentials and were registered
on the Online Meeting Registration System (OMRS), and also listed as
participants in the remote session, as "present" within the meaning of
rule 28(1) of its Rules of Procedure.

Secretary-General's opening address

1.4 The Secretary-General welcomed participants and delivered his opening address, the
full text of which can be downloaded from the IMO website at the following link:
https://www.imo.org/en/MediaCentre/SecretaryGeneral/Pages/LEG-108-opening.aspx
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Adoption of the agenda

1.5 The Committee adopted the agenda for the session as set outin document LEG 108/1
and endorsed the Chair's proposed arrangements for the remote session, contained in
document LEG 108/1/1 (Chair).

1.6 The Committee, in particular, endorsed the proposed actions under each of the
agenda items and documents considered by correspondence prior to the virtual meetings,
contained in annex 2 to document LEG 108/1/1, as modified by document LEG 108/1/1/Add.1
(Chair) containing the comments received by correspondence and the Chair's explanations on
how those comments had been addressed.

1.7 The specific decisions taken by the Committee in relation to the documents
considered by correspondence (LEG 108/1/1 and LEG 108/1/1/Add.1) are reflected under the
relevant agenda items in this report.

1.8 A summary of deliberations of the Committee with regard to all agenda items is set out below.
Audio files: Monday, 26 July 2021 and Friday, 30 July 2021
2 REPORT OF THE SECRETARY-GENERAL ON CREDENTIALS

2.1 The Committee noted the report of the Secretary-General, which stated that the
credentials of 95 delegations attending the session were in due and proper form, pursuant to
rule 9 of the Rules of Procedure of the Legal Committee.

Audio files: Monday, 26 July 2021 and Friday, 30 July 2021

3 FACILITATION OF THE ENTRY INTO FORCE AND HARMONIZED
INTERPRETATION OF THE 2010 HNS PROTOCOL

3.1 The Committee recalled that, at its previous session, it had postponed the
consideration of this agenda item to LEG 108, and noted the information provided in
documents LEG 107/3 (IMO and IOPC Funds Secretariats), LEG 107/3/1 (International Group
of Protection and Indemnity Associations (P & | Clubs)), LEG 107/3/2 (Republic of Korea) and
LEG 108/3 (P & | Clubs), on the facilitation of the entry into force and harmonized interpretation
of the 2010 HNS Protocol.

Audio file: Friday, 30 July 2021
4 FAIR TREATMENT OF SEAFARERS

(a) PROVISION OF FINANCIAL SECURITY IN CASE OF ABANDONMENT
OF SEAFARERS, AND SHIPOWNERS' RESPONSIBILITIES IN RESPECT
OF CONTRACTUAL CLAIMS FOR PERSONAL INJURY TO, OR DEATH
OF, SEAFARERS, IN LIGHT OF THE PROGRESS OF AMENDMENTS TO
THE ILO MARITIME LABOUR CONVENTION, 2006

4(a).1 The Committee recalled that, at its 103rd session, in light of the discussion on the
serious issue of abandonment of seafarers, it had agreed that it should keep the issue under
consideration.

4(a).2 The Committee also recalled that, at its previous sessions, it had expressed its strong
commitment to preserving the rights of seafarers in cases of abandonment and noted that
providing accurate information to the IMO/ILO joint database was not only the responsibility of
the flag State, but also that of the port State and other parties involved.

I\LEG\108\LEG 108-16-1.docx



LEG 108/16/1
Page 5

Report on the IMO/ILO joint database of abandonment of seafarers, and analysis of
incidents of abandonment for the period 1 January to 31 December 2020

4(a).3 The Committee considered document LEG 108/4(a) (ILO and IMO Secretariats)
containing, in its annex, a report on the IMO/ILO joint database of abandonment of seafarers
for the period 1 January 2020 to 1 April 2021. The Committee was informed that all cases
reported after 1 January 2004 were recorded on this database and that, in 2019, the total
number of reported cases was 40 and, of these, 20 cases had so far been resolved.

4(a).4 The Committee was also informed that from 1 January 2020 to 1 April 2021, a total
number of 111 new cases had been reported, with 85 cases in 2020 and 26 cases in the first
quarter of 2021. As of 23 July 2021, of this spike of 111 new cases, only 43 had been resolved.
Approximately 18 of the cases that were reported since 1 January 2020 were related to
consequences of the COVID-19 pandemic, further exacerbating the crew change situation of
seafarers. In the three months leading up to LEG 108, a further 27 cases had been reported,
bringing the total number of new cases in 2021 to 53, thus alarmingly surpassing the previous
year's record of reported cases of abandonment.

4(a).5 The Committee noted that the examples of cases described in document
LEG 108/4(a) were taken from the database and that each and every case of abandonment
reported was about real people, who experienced stressful, inhumane and unsafe
consequences, while their families were equally affected. They represented a sampling of
cases that necessitated, or still necessitate, the substantial involvement of the IMO and ILO
Secretariats, together with the International Transport Workers' Federation (ITF), International
Chamber of Shipping (ICS) and others, in order to gain resolution.

4(a).6 The Committee was informed that, as a result of these combined efforts, the crew of
the Ula, who were trapped for almost two years on board their ship under very difficult
circumstances, were finally repatriated the previous month without their wages being paid.
However, the Kuwaiti authorities had given an undertaking for their claims for outstanding
wages on the ship, which was under arrest now. The Committee was also informed that the
master of the Kenan Mete had been repatriated in late June 2021 but that the outstanding
wages for himself and other crew members had so far not been paid. Both these cases could
be considered as being disputed.

4(a).7 The Committee considered document LEG 108/4(a)/1 (ITF) containing an analysis of
cases of abandonment reported by ITF to the IMO/ILO joint database of abandonment of
seafarers for the period 1 January to 31 December 2020. The Committee was informed that
during the period referred to, ITF reported the abandonment of 851 seafarers on 53 vessels,
and that in total, 85 cases of abandonment were reported, involving over 1,300 seafarers.

4(a).8 In the ensuing discussion, the following views were expressed:

A While the number of cases reported in 2020 was more than double in
comparison with the previous year, this could only be partially attributed to
the COVID-19 pandemic. There had been a systematic and global failure by
Member States, both flag and port States, to comply with their obligations to
facilitate repatriation of seafarers. This failure contributed to the crew change
crisis and made abandonment cases much harder to solve.

2 In the Ula case, the crew had been abandoned without protection while there
was an ongoing cargo dispute, amongst other issues. In the Arrybas and
Ptolemeos cases, the port State initially did not allow the crew to be
repatriated. The ILO and IMO Secretariats assisted in finding solutions in
many individual cases.
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3 The port State should facilitate the repatriation of abandoned seafarers, but
a ship should not be left unmanned, and the issue of safety should not be
ignored. Furthermore, the manning agents should cooperate in this respect;
the Maritime Safety Committee should also consider this issue.

4 ILO and IMO should continue to closely monitor incidents of abandonment
of seafarers and the IMO/ILO joint database should be accepted by all
involved stakeholders.

5 Four years after the entry into force of the 2014 amendments to the Maritime
Labour Convention, 2006 (MLC, 2006), there was still a large proportion of
shipowners who continued to operate without the required financial security.

.6 The maritime crisis caused by the COVID-19 pandemic had revealed a
dramatic number of uninsured shipowners.

7 New national policies were introduced to address the difficulties that seafarers
faced due to closed borders and cancelled flights. Furthermore, in certain ports,
national vaccination campaigns were extended to seafarers of all nationalities.

.8 Seafarers from India were on top of the list of abandoned seafarers.
These were real challenges for the Committee, which needed to focus on
appropriate solutions.

9 There were many cases listed on the database of abandoned seafarers in
which the flag State was not a party to MLC, 2006. Therefore, MLC, 2006
should apply to all Member States as soon as possible.

10 Although the role of ITF was important, flag States had a major role, since
there were many seafarers from different nationalities on ships registered in
certain flag States. This systematic issue needed to be resolved.

A1 The database should continuously be updated by reports from the port
States. The flag States had a pivotal role in resolving the issues as shown in
the Ptolemeos and Arybbas cases. Many cases were resolved when a ship
was sold to a new shipowner. However, in cases where that did not happen,
the seafarers remained trapped on board.

A2 The crew change crisis made it very difficult to disembark seafarers who
were forced to stay on board even if their ship complied with the financial
guarantees for repatriation. In those cases, it was also important to be able
to rely on the responsibility of the port State. Therefore, it was imperative to
cooperate to avoid all serious consequences for the seafarers.

13 The abandonment cases affected the well-being and livelihood of seafarers
and their families. Therefore, there was a need for cooperation between all
the stakeholders and industry.

14 Recent revisions of the ILO Guidelines for flag State inspections under the
Maritime Labour Convention, 2006, as amended,! and the ILO Guidelines
for port State control officers carrying out inspections under MLC, 2006,?

Found at the following link: https://www.ilo.org/sector/Resources/codes-of-practice-and-
guidelines/WCMS_772510/lang--en/index.htm

Found at the following link: https://www.ilo.org/sector/Resources/codes-of-practice-and-
guidelines/WCMS_772506/lang--en/index.htm

I\LEG\108\LEG 108-16-1.docx


https://www.ilo.org/sector/Resources/codes-of-practice-and-guidelines/WCMS_772510/lang--en/index.htm
https://www.ilo.org/sector/Resources/codes-of-practice-and-guidelines/WCMS_772510/lang--en/index.htm
https://www.ilo.org/sector/Resources/codes-of-practice-and-guidelines/WCMS_772506/lang--en/index.htm
https://www.ilo.org/sector/Resources/codes-of-practice-and-guidelines/WCMS_772506/lang--en/index.htm

LEG 108/16/1
Page 7

15

16

have been issued. The high number of abandonment cases was not only due
to the pandemic itself, but also due to the delay in crew changes caused by
the pandemic.

There could not be a trade-off between the safety of the port and the welfare
of the crew, but there had to be a balance. Safety and repatriation were not
mutually exclusive and MLC, 2006 should not be overidden by safety
considerations.

The provisions of MLC, 2006 should be given proper effect and there was an
absolute obligation to facilitate the repatriation of seafarers.

4(a).9 Following the discussion, the Committee:

A

10

Audio files:

noted the information provided in documents LEG 108/4(a) and
LEG 108/4(a)/1;

encouraged discussion relating to a solution to the problem of repatriation of
abandoned seafarers;

reminded Member States of the importance of resolution A.930(22) on
Guidelines on provision of financial security in case of abandonment of
seafarers and of the work of the Joint IMO/ILO Ad Hoc Expert Working Group
on Liability and Compensation Regarding Claims for Death, Personal Injury
and Abandonment of Seafarers;

highlighted the existence of the IMO/ILO joint database;

encouraged Member States to report incidents of abandonment to the
database when they occurred in their ports or on vessels flying their flag;

encouraged Member States to further ratify and effectively implement
MLC, 2006;

reminded Member States of the Recommended framework of protocols for
ensuring safe ship crew changes and travel during the coronavirus
(COVID-19) pandemic (MSC.1/Circ.1636/Rev.1);

reminded Member States of resolution A/75/17 of the United Nations General
Assembly, adopted on 1 December 2020 on International cooperation to
address challenges faced by seafarers as a result of the COVID-19
pandemic to support global supply chains;

promoted to Member States the recently published toolkit, Maritime Human
Rights Risks and the COVID-19 Crew Change Crisis, which was a joint
initiative of the United Nations Global Compact (UNGC), the Office of the High
Commissioner for Human Rights (UN Human Rights), ILO and IMO; and

encouraged Member States to assist with the crew change crisis and noted
that the issue, which was of great concern, needed to be dealt with because
of the rising numbers of abandonment cases.

Tuesday, 27 July 2021 and Wednesday, 28 July 2021
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(b) FAIR TREATMENT OF SEAFARERS IN THE EVENT OF A MARITIME
ACCIDENT

4(b).1 The Committee noted the information set out in document LEG 108/4(b) (ITF), on an
analysis of the fair treatment of seafarers in the event of a maritime accident, including the
development of cooperation on fair treatment of seafarers. The text of the statement made by
ITF in this regard is set out in annex 9 to this report.

Audio file: Friday, 30 July 2021

(c) FAIR TREATMENT OF SEAFARERS DETAINED ON SUSPICION OF
COMMITTING MARITIME CRIMES

4(c).1  The Committee noted that there were no documents submitted under this sub-item.
However, the Secretariat and ILO provided the Committee with an oral update on the formation
of the Joint ILO-IMO tripartite working group in connection with sub-item 4(d) of the agenda.

Audio files: Wednesday, 28 July 2021 and Friday, 30 July 2021

(d) GUIDELINES FOR PORT STATE AND FLAG STATE AUTHORITIES ON
HOW TO DEAL WITH SEAFARER ABANDONMENT CASES

4(d).1 The Committee recalled that, at its previous session, it had agreed to include a new
output under the work programme on the development of guidelines for port State and
flag State authorities on how to deal with seafarer abandonment cases on the 2020-2021
and 2022-2023 biennial agendas, with a target completion year of 2022.

4(d).2 The Committee also recalled that it invited concrete proposals to LEG 108 on the
scope of the work on the new output.

4(d).3 The Committee further recalled that it had agreed to request, as a matter of urgency,
the Special Tripartite Committee (STC) of MLC, 2006 of ILO to authorize the establishment of
an ILO-IMO tripartite working group to identify and address seafarers' issues and the human
element, which would need to be endorsed by the ILO Governing Body during its meeting in
November 2021.

4(d).4 The Committee also recalled that ILO had informed the Committee that, similar to the
new output on fair treatment of seafarers detained on suspicion of committing maritime crimes,
the Fourth Meeting of the STC of MLC, 2006 of ILO, which took place in April 2021, should
also be informed of this new output, as part of the establishment of an ILO-IMO tripartite
working group to identify and address seafarers' issues and the human element.

4(d).5 The Committee recalled that both IMO and ILO would need to be involved in the
development of the guidelines for this new output.

4(d).6 ILO provided the Committee with an update on the formation of the joint ILO-IMO
tripartite working group.

4(d).7 The Committee was informed that, at the Fourth Meeting of the STC of MLC, 2006 of
ILO, a proposal to establish the ILO-IMO tripartite working group, submitted by the IMO
Secretariat, was considered under the agenda item on "Exchange of information related to the
implementation of the MLC, 2006".
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4(d).8 The Committee noted that the IMO submission was generally positively received, with
firm support for work on the two issues identified in the IMO proposal, namely, fair treatment
of seafarers detained on suspicion of committing maritime crimes and guidelines on how to
deal with seafarer abandonment cases.

4(d).9 The Committee noted the information provided by ILO that:

A in light of the discussion and the preference expressed for a pragmatic and
expeditious response to the IMO request, and with a view to drawing up a
resolution recommending the establishment of the joint IMO-ILO working
group and also setting out the precise terms of reference of the new body,
the Office (ILO Secretariat) would liaise with the IMO Secretariat and prepare
a draft resolution in close consultation with, and under the overall guidance
of, the Officers of the STC;

2 once a draft resolution had been finalized between the ILO and IMO
Secretariats and approved unanimously by the Officers of the STC, it would
be communicated to the STC members for possible adoption by
correspondence by consensus;

3 if consensus was not reached, the text would be circulated again to the
STC members for a formal vote by correspondence; and

4 if adopted by correspondence, the draft resolution would be included in the
STC Chairperson's report, which would be submitted to the 343rd session of
the ILO Governing Body for consideration and decision
(October-November 2021), or alternatively to the 344th session (in
March 2022), in the event that the proposals could not be agreed in time for
its October-November session.

4(d).10 The Committee further noted that the ILO and IMO Secretariats had been in contact
on this subject, and that the draft resolution was being developed by the Office
(ILO Secretariat) in consultation with the Officers of the STC and would shortly be shared with
the IMO Legal Affairs Office for consideration and comment. ILO would then follow the process
as herewith outlined.

4(d).11 The Committee recalled that the Council, at its 125th regular session, endorsed the
decision of the Maritime Safety Committee, at its 103rd session, to approve, in principle, the
establishment of a standing joint ILO/IMO working group to identify and address seafarers'
issues and the human element, subject to approval of the group's method of work, as provided
in the resolution to be adopted by ILO, for use by relevant IMO Committees.

4(d).12 The Committee noted that, as per document PROG/130, the provisional programme
of IMO meetings for 2022, the tentative dates for LEG 109 were 21 to 25 March 2022. Thus, in
order to progress the work in relation to the Committee's outputs prior to LEG 109, the ILO
Governing Body would need to approve the formation of the group at its 343rd session.

Proposal to establish a working group for the development of guidelines for port State
and flag State authorities on how to deal with seafarer abandonment cases, including
the possible establishment of a Seafarers Emergency Mutual Fund

4(d).13 The Committee considered document LEG 108/4(d) (China, Philippines and
Indonesia) proposing the establishment of a working group for the development of guidelines
for port State and flag State authorities on how to deal with seafarer abandonment cases,
including the possible establishment of a Seafarers Emergency Mutual Fund.
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4(d).14 The Committee noted the information provided in document LEG 108/4(d) and, in
particular, its annex, which contained a preliminary outline of the proposed guidelines for
consideration by the working group, if established.

4(d).15 The Committee also noted the information provided by the co-sponsors that
cooperation between stakeholders was vital to resolve abandonment cases and that the
intention was to accelerate the effective implementation of MLC, 2006 or any other
international instrument in cases of abandonment of seafarers, taking into account relevant
IMO instruments such as minimum requirements for safeguarding the safety of the vessel.

4(d).16 In the ensuing discussion the following views were expressed:

A Seafarer abandonment was a serious issue that needed the full cooperation
of flag, port and seafarer providing States and therefore the cooperation and
swift action by the stakeholders was important.

2 The deplorable living and working conditions of abandoned seafarers
continued to be a great concern during the COVID-19 pandemic and,
therefore, it was timely to discuss guidelines that would assist in upholding
the responsibilities of port and flag States under MLC, 2006.

3 The development of guidelines was welcome if they would expedite the
well-being of seafarers and the resolution of abandonment cases.

4 Abandonment of seafarer cases were complex and therefore the
apportionment of liabilities and responsibilities should be clearly defined.

5 The proposed outline for the guidelines was a good starting point and should
be discussed in the ILO-IMO joint working group. ILO would need to be part
of the considerations in a tripartite setting, however, that would not preclude
further practical intersessional work.

.6 The initiative was appreciated and merited further consideration, particularly
regarding the recently adopted ILO Guidelines for flag State inspections and
the ILO Guidelines for port State control officers carrying out inspections
under MLC, 2006.

4 A correspondence group should discuss recommendatory guidelines which
used wording such as "should" and the main responsibility should remain
with the flag State with the cooperation of the port State.

.8 A Seafarers Emergency Mutual Fund should be discussed but required
detailed consideration of its possible resources and a new output before it
could be established. The existing obligations of shipowners and industry
should be considered in that context.

9 The Seafarers Emergency Mutual Fund should only deal with repatriation
and not wages, and should not provide unfair advantages for flag States that
were not fulfilling their obligations.

10 The Seafarers Emergency Mutual Fund could expedite the resolution of
cases that were not resolved by voluntary guidelines.
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A1

A2

A3

14

15

16

The Seafarers Emergency Mutual Fund should be carefully considered
because the maintenance and support of the ship, as well as the replacement
and abandoned crew, could quickly amount to considerable costs.

Caution was expressed that the new guidelines should at least be discussed
in a joint IMO-ILO working group, which would use MLC, 2006, in particular
Standard 2.5, as the starting point. The guidelines should not replace the
statutory provisions established through MLC, 2006, which should be the
central focus of the discussion of abandoned seafarers. Moreover, some
sections of the guidelines, as contained in the document, were at odds with
the provisions of MLC, 2006.

Abandoned ships were often not offered a berth but were at anchor and,
therefore, the proposed solution for minimum safe manning would not solve
the problem, but rather exacerbate the situation of seafarers.

Amendments to MLC, 2006 came under the mandate of the STC of MLC,
2006, and any guidelines concerning implementation of MLC, 2006 would
need to be updated, or developed, through a tripartite process.

The development of guidelines should be more practical than legal in nature,
since there should be no contradiction with existing obligations that were
already covered in international instruments.

The majority of seafarers were from developing countries and, in view of the
crew change crisis, abandoned seafarers needed urgent assistance.
There was a need for a pragmatic and practical implementation of the
designation of seafarers as key workers and dedicated vaccination
programmes.

4(d).17 The Committee, following the in-depth discussion on the proposal, agreed:

A

to recommend to the ILO Governing Body, in order to progress the work in
relation to the Committee's outputs prior to LEG 109, to approve the
formation of the joint IMO-ILO working group at its 343rd session; and

to invite interested Member States to submit proposals for a new output
regarding the establishment of a Seafarers Emergency Mutual Fund to
LEG 109 for consideration.

Establishment of an intersessional correspondence group

4(d).18 The Committee also agreed to establish an intersessional correspondence group, under
the coordination of Indonesia,® to further progress the work on the output on Guidelines for
port State and flag State authorities on how to deal with seafarer abandonment cases, and
instructed it, taking into consideration the comments, proposals and decisions made in plenary, to:

A

further develop practical guidelines, using the proposal in document

LEG 108/4(d) (China, Indonesia and Philippines) as the base document;

Coordinator: Ms. G. Rarasanti,

Second Secretary (Political Affairs/International Maritime Organization)
Embassy of the Republic of Indonesia
gi.rarasanti@indonesianembassy.org.uk
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2 if the joint ILO-IMO tripartite working group, proposed for establishment by
the ILO Governing Body, met prior to LEG 109, submit a report directly to
that working group; and
3 submit a report to LEG 109.

4(d).19 The Committee also instructed the group to work intersessionally by correspondence,
with the option of meeting virtually if the members of the group wished to do so.

4(d).20 The Committee agreed that the work of the group would not aim at substituting or
interpreting obligations of States under international instruments but rather contribute to their
implementation from a practical point of view.

Audio files: Tuesday, 27 July 2021 and Wednesday, 28 July 2021

(e) MATTERS RELATING TO THE WORK OF THE LEGAL COMMITTEE AND
THE COVID-19 PANDEMIC

4(e).1 The Committee noted that there were no documents submitted under this sub-item.
Audio files: Wednesday, 28 July 2021 and Friday, 30 July 2021

5 ADVICE AND GUIDANCE IN CONNECTION WITH THE IMPLEMENTATION OF
IMO INSTRUMENTS

Review of insurance problems with non-IG insurers

5.1 The Committee recalled that document LEG 108/5 (IOPC Funds) provided an update
on the work carried out by the IOPC Funds on the problems encountered in some oil pollution
incidents involving insurers who were not members of P & | Clubs. The Committee also
recalled that the report referred to in the document included recommended measures and
future tasks to be undertaken, as suggested by the IOPC Funds Audit Body, as well as a list
of incidents involving non-P & | Clubs insurers with a brief description of the problems
encountered. The Committee further recalled that the IOPC Funds had invited the Committee
to provide feedback and guidance on the matter.

5.2 In the ensuing discussion, the following comments were made:

A Member States should share information about insurance providers as well
as ensure good quality of the insurers; and GISIS could be a platform for
information-sharing;

2 problems with inadequate insurance were real and affected the effective
implementation not only of the Civil Liability (CLC) and Fund Conventions,
but the entire IMO civil liability regime, which could prevent victims from
obtaining adequate compensation and could affect the sharing of the
financial burden, namely for the contributors to the IOPC Funds;

3 IMO should cooperate with shipowners and insurers to resolve this problem;

4 guidelines for accepting insurance companies could be revisited and
educational tools could be developed;

5 Member States should disseminate a template document and request
mandatory use of such a template, as recommended in paragraph 3.2.3 of
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document IOPC/NOV20/5/5/1; however, the recommendation contained in
paragraph 3.5.5 of that document to increase limits of liability in CLC without
reopening the Convention should not be supported;

.6 since this was a matter of vital importance to the shipping industry, the
Committee should consider how to incorporate measures recommended in
document IOPC/NOV20/5/5/1 into CLC;

v Member States should be cautious when considering non-P & | Clubs
insurance providers as the inadequacy of insurance had an impact not only
on the victims of oil pollution, but also on abandoned seafarers;

.8 a blacklist of insurers could be provided; and

9 this issue should be further examined and discussed, and a working group
or a correspondence group could be established at the next session, or a
new output could be proposed.

5.3 The Committee expressed its appreciation to the IOPC Funds and the Chair of the
Audit Body for bringing to its attention the issue of inadequate insurance, and noted the
information provided in document LEG 108/5 and the comments made.

54 The Committee also noted the intention of the delegation of Canada to submit a
proposal for a new output at LEG 109 and expressed support for discussing insurance
problems at its future sessions, taking into account the concerns raised by some delegations.
Other delegations indicated willingness to co-sponsor a proposal for a new output.

Harmonized interpretation of the International Convention on Civil Liability for Bunker
Oil Pollution Damage, 2001 (2001 Bunkers Convention)

5.5 The Committee recalled that document LEG 108/5/1 (Islamic Republic of Iran) drew
its attention to the need for harmonized interpretation of the International Convention on Civil
Liability for Bunker Qil Pollution Damage, 2001 (2001 Bunkers Convention). The Committee
also recalled that the document discussed the concept of "State of the ship's registry" in relation
to an unregistered ship when calling at the ports of States Parties to the 2001 Bunkers
Convention and raised the question of the definition of "unregistered ship" in the Bunkers
Convention.

5.6 In the ensuing discussion, the following comments were made:

A the term "entitled to fly the flag" applied to unregistered ships that could be
registered in a State, but where the process of registration was delayed;

2 the question of registration and the right to fly the flag fell under the United
Nations Convention on the Law of the Sea (UNCLOS), which could be
interpreted only by its Parties at the Meeting of States Parties to that
Convention, and thus the Legal Committee of IMO, was not the competent
forum to consider this issue;

3 there were pronouncements of the International Tribunal on the Law of the
Sea (ITLOS) on the issue of registration and the right to fly the flag; and
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A4 there was no problem with the interpretation of the term "unregistered ship",
which was a theoretical question without practical impact at this time.
Therefore, there was no compelling need to consider this issue at present.
5.7 The Committee noted the comments made on document LEG 108/5/1 and invited

interested parties to submit a proposal for a new output to a future session, in accordance with
the Organization and Method of Work of the Legal Committee (LEG.1/Circ.9), including the
demonstrated need.

Unauthorized and unlawful issuance of certificates in respect of ships in the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, temporarily
occupied by the Russian Federation

5.8 The Committee noted document LEG 108/5/2 (Ukraine) regarding the unauthorized
and unlawful issuance of certificates of the right to sail under the flag of the Russian Federation
by the Russian authorities in the Autonomous Republic of Crimea and the city of Sevastopol,
Ukraine, temporarily occupied by the Russian Federation. The text of the statement made by
the delegation of Ukraine in this regard is set out in annex 9 to this report.

5.9 The Committee also noted the intervention by the delegation of the Russian
Federation on this matter, the statement of which is set out in annex 9 to this report.

5.10 The Committee further noted the statements made by the delegations of Ukraine,
Slovenia, on behalf of the European Union, and the United States, concurred with by the
delegations of France, Georgia, Italy, Japan, the United Kingdom and the European
Commission. As requested, the texts of the statements made by Ukraine, Slovenia and the
United States regarding this matter are set out in annex 9 to this report.

Implementation of the Convention for the Suppression of Unlawful Acts against the
Safety of Maritime Navigation of 1988, as amended by the Protocol of 2005

5.11 The Committee noted document LEG 108/5/3 (Turkey) providing information
regarding the unauthorized boarding of a Turkish-flagged merchant vessel by a warship. The
Committee recalled that the document referred to articles 110 and 111 of UNCLOS, article 8bis
of the SUA Convention and the United Nations Security Council resolution 2292 (2016), and
raised the question of the "consent of a flag State" before a boarding operation on the high
seas.

512 In the ensuing discussion, the following comments were made:

A relevant information on this matter was communicated in Circular Letters
Nos.4349, 4365, 4360 and 4366;

2 the SUA Convention explicitly excluded warships from its scope thus was not
applicable in this case;

3 this was a political issue and IMO was not the appropriate forum to consider
the matter; it should instead be discussed at the United Nations Security
Council;

4 since the safety of navigation was one of the most important functions of the

Organization, IMO could be deemed as the competent organization to
consider this matter;
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5 the SUA Convention required the consent of the flag State before boarding
a ship on high seas and United Nations Security Council resolutions on the
Libyan arms embargo did not overrule this obligation;

.6 any flag State represented at IMO could be subject to intervention without its
clear consent based on a random interpretation of an existing clause and,
therefore, this issue concerned all flag States in ensuring freedom of
navigation and preventing unnecessary and/or disproportionate intervention
thereon;

g during the preparations on the SUA Protocol, almost all Member States
disagreed with the tacit consent procedure unless adopted by a clear
declaration at the time of the ratification of the Protocol and, therefore,
discussions in the Committee would facilitate understanding of the law of
boarding by IMO Member States;

.8 States' obligations under article 103 of the United Nations Charter should be
recalled; and
9 the boarding and inspection conducted on a vessel had to be in accordance

with the provisions set out in UNCLOS with respect to flag States as well as
the freedom of navigation.

513 The Committee noted the comments made on document LEG 108/5/3. As requested,
the text of the statement made by the delegation of Slovenia, on behalf of the European Union,
which was supported by several delegations, is set out in annex 9 to this report.

Audio file: Wednesday, 28 July 2021

6 MEASURES TO PREVENT UNLAWFUL PRACTICES ASSOCIATED WITH THE
FRAUDULENT REGISTRATION AND FRAUDULENT REGISTRIES OF SHIPS

6.1 The Committee recalled that, at its last session, it had considered the report of the
Correspondence Group on Further Measures to Prevent the Fraudulent Registration and
Fraudulent Registries of Ships established at LEG 106 (LEG 107/7/2) and noted that the Group
had insufficient time to agree on final definitions of "fraudulent registration" and
"fraudulent registry" and discuss the remaining proposals and issues in its terms of reference.
The Committee also recalled that it had reiterated the importance of combating fraudulent
registration and fraudulent registries of ships and supported the continuation of the work
intersessionally and the submission of a report to LEG 108.

6.2 The Committee further recalled that it had supported the proposed draft resolution to
encourage Member States and all relevant stakeholders to promote concrete actions for the
prevention and suppression of fraudulent acts in the maritime sector, contained in document
LEG 107/7 (United Arab Emirates).

6.3 The Committee recalled that it had established a remote intersessional group to work
by correspondence, with the option of meeting virtually if the members of the Group wished to
do so, under the coordination of the United States, with the terms of reference set out in
paragraph 7.21 of document LEG 107/18/2, and had instructed it to submit a report
to LEG 108.
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Report of the Correspondence Group

6.4 In considering document LEG 108/6 (United States) containing the report of the
Correspondence Group on Fraudulent Registration and Fraudulent Registries of Ships, the
Committee noted that the Group had been able to produce definitions of fraudulent registration
and fraudulent registry, but that some parts of the definitions remained in square brackets.

6.5 The Committee also noted that the Correspondence Group had agreed on the text of
the draft resolution on encouragement of Member States and all relevant stakeholders to
promote actions for the prevention and suppression of fraudulent registration and fraudulent
registries and other fraudulent acts in the maritime sector, as contained in the annex to
document LEG 108/6, and that there was general agreement that this resolution should be a
resolution of the Assembly rather than the Legal Committee, as some of the operative
paragraphs touched on matters that fell within the purview of other IMO organs.

6.6 The Committee further noted that the Correspondence Group had not reached
consensus on a few items in the draft resolution, which remained in square brackets, and that
the Group had, therefore, proposed that a drafting group be established at LEG 108 to consider
and finalize the draft resolution.

6.7 The Committee noted that the Group had had insufficient time to address the
questions raised in paragraph 2 of document LEG 106/7/4 and had proposed that the
Committee request the Secretariat to coordinate a study to address these questions and to
include the United Nations Conference on Trade and Development (UNCTAD), the World
Maritime University (WMU) and the International Maritime Law Institute (IMLI), as well as other
interested parties, in light of the previous comprehensive in-depth study published by UNCTAD
"Review and Analysis of Possible Measures to Minimize the Occurrence of Maritime Fraud
and Piracy". The Committed also noted that the Group had had insufficient time to fully address
point .5 of its terms of reference, namely, identify items, as necessary, for further consideration
by the Legal Committee at its next session and develop a work plan. The Committee further
noted that, consequently, the Group had recommended the extension of the target completion
year of the output to 2022.

6.8 The Committee recalled that:

A Document LEG 108/6/1 (China) provided comments on the definitions of
"ship fraudulent registration”, "fraudulent registries of ships" and a definition
of the term "false documents". The document explained that fraudulent
registration can involve a legal or an illegal registration institution.
The document suggested that clarifying the meaning and scope of these
terms would help to prevent and combat fraudulent registration and
fraudulent registries.

2 Document LEG 108/6/2 (China) proposed that port State and flag State
authorities should play an active role in the verification of fraudulently
registered ships, in view of the serious impacts of fraudulent registration of
ships on shipping and the hidden dangers for the safety of navigation.
The document recommended that Member States collect and communicate
information about fraudulently registered ships in a timely manner. It also
recommended that Member States check and improve the information of
Continuous Synopsis Records under the Contact Point module of GISIS and
update it in a timely manner; and that cases, inspections and disposal
procedures of fraudulently registered ships should be included in the relevant
training courses to strengthen port State control officers' ability to identify
fraudulently registered ships.
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3 Document LEG 108/6/3 (United Arab Emirates) provided a comment and a
proposal on the draft Assembly resolution on encouragement of Member
States and all relevant stakeholders to promote actions for the prevention
and suppression of fraudulent registration and fraudulent registries and other
fraudulent acts in the maritime sector, as set out in the annex to the report of
the Correspondence Group in document LEG 108/6.

4 Document LEG 108/6/4 (Secretariat) provided information on the work of the
Secretariat on various matters related to the fraudulent registration and
fraudulent registries of ships since LEG 107. In particular, the document
informed the Committee on the improvements in GISIS on the display of
"false" flags and of ships and owning/operating entities under United Nations
sanctions.

5 Document LEG 108/6/5 (Democratic Republic of the Congo) provided
comments on the definitions of "fraudulent registration" and "fraudulent
registries of ships", as well as a proposal to prevent this illegal practice.

.6 Document LEG 108/INF.5 (Secretariat) provided information on the
IMLI/WMU Symposium on flag State responsibiliies and the future of
article 91 of the United Nations Convention on the Law of the Sea, co-hosted
by IMO and ITLOS, which was held at IMO Headquarters on 5 March 2020.

Proposed definitions of fraudulent registration and fraudulent registry

6.9 There was broad support in the Committee for the definitions of "fraudulent
registration" and "fraudulent registry" as developed by the Correspondence Group in document
LEG 108/6. The Committee also agreed to delete the words "at the relevant time", which had
remained between square brackets in that document.

6.10 The Committee supported the proposal to include a definition of "false documents”,
as proposed in document LEG 108/6/1 (China), to complement the definitions developed by
the Correspondence Group; and agreed that this could be further considered intersessionally.

6.11 The Committee agreed to extend the target completion year of the output to 2022.

Draft Assembly resolution on encouragement of Member States and all relevant
stakeholders to promote actions for the prevention and suppression of fraudulent
registration and fraudulent registries and other fraudulent acts in the maritime sector

6.12 There was broad support in the Committee for the draft Assembly resolution, as
developed by the Correspondence Group contained in document LEG 108/6. With regard to
operative paragraph 2 of the draft resolution, the Committee supported the proposal to move
this paragraph to the preamble and to include the amendments in the wording as proposed in
document LEG 108/6/3 (United Arab Emirates).

6.13 Although there was some support to keep the words "public and private", which had
remained between square brackets in operative paragraph 3(a) of the draft resolution, the
Committee agreed with the majority view that these words should be deleted.

6.14 The majority of delegates who spoke in the Committee did not support the editorial
amendments proposed by some delegations in plenary to the wording of some preambular
and operative paragraphs.
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6.15 The Committee agreed that a drafting group should be established to finalize the text
of the draft Assembly resolution, based on the text developed by the Correspondence Group
in document LEG 108/6, taking into account comments and changes agreed in plenary.

Remaining issues

6.16 The Committee agreed to request the Secretariat to coordinate a study to address the
questions raised in paragraph 2 of document LEG 106/7/4 and to include UNCTAD, WMU and
IMLI as well as other interested parties, in light of the previous comprehensive in-depth study
published by UNCTAD "Review and Analysis of Possible Measures to Minimize the
Occurrence of Maritime Fraud and Piracy". In this context, the Committee also agreed that the
scope of the study should be further considered and discussed intersessionally.

6.17 The Committee agreed with the Chair that the proposal that port State and flag State
authorities should play an active role in the verification of fraudulently registered ships, as
contained in document LEG 108/6/2 (China), should be further considered and discussed
intersessionally.

6.18 With regard to document LEG 108/6/5 (Democratic Republic of the Congo), while
noting the concerns expressed by some delegations that the implementation of measures
against ships fraudulently flying a flag was a matter for the national legislation of each country,
the Committee agreed that the document raised important issues and also agreed with the
proposal of the Chair that this should be further discussed intersessionally.

6.19 With regard to document LEG 108/INF.5 (Secretariat), reporting on the IMLI/WMU
Symposium on flag State responsibilities and the future of article 91 of the United Nations
Convention on the Law of the Sea, which was held at IMO Headquarters on 5 March 2020, the
Committee noted the willingness of the Government of Malta to host an open-ended
international workshop with interested partners to discuss tangible ways to enhance the
exchange of information between flag States, including de-registration and denial of
registration to ships engaged in sanctionable activities. The Committee also noted that the
Government of Malta had already communicated its intention to the IMO Secretariat and that
further details on this workshop would be provided in due course.

Establishment of a Drafting Group

6.20 The Committee agreed with the proposal of the Chair to establish a Drafting Group,
chaired by Ms. Christina Tzalavra (Greece), and instructed it, taking into consideration the
comments, proposals and decisions made in plenary, to:

A finalize the text of the draft Assembly resolution on encouragement of
Member States and all relevant stakeholders to promote actions for the
prevention and suppression of fraudulent registration and fraudulent
registries and other fraudulent acts in the maritime sector, based on the text
prepared by the Correspondence Group in the annex to document
LEG 108/6, for approval by the Committee and submission to the thirty-fourth
extraordinary session of the Council and, thereafter, to the thirty-second
regular session of the Assembly, for consideration and adoption; and

2 submit a written report on the work carried out, including the text of the final
draft Assembly resolution, to plenary on Friday, 30 July 2021.
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Report of the Drafting Group

6.21 Having considered the report of the Drafting Group (LEG 108/WP.8), the Committee
approved it in general.

6.22 The Committee approved the draft Assembly resolution on encouragement of
Member States and all relevant stakeholders to promote actions for the prevention and
suppression of fraudulent registration and fraudulent registries and other fraudulent acts in the
maritime sector, as set out in annex 1 to this report, for submission to the thirty-fourth
extraordinary session of the Council and, thereafter, to the thirty-second regular session of the
Assembly, for consideration and adoption.

Establishment of a remote intersessional group

6.23 In view of the need to further consider a number of issues and proposals related to
the fraudulent registration and fraudulent registries of ships, the Committee established a
remote intersessional group under the coordination of the United States* and instructed it,
taking into consideration documents LEG 108/6, LEG 108/6/1, LEG 108/6/2 and LEG 108/6/5,
as well as the comments, proposals and decisions made by the Committee, to work
intersessionally by correspondence, with the option of meeting virtually if the members of the
group wished to do so, and to:

A further consider and develop the definition of "false documents”, based on
the proposal in document LEG 108/6/1, paragraph 7.3;

2 further consider the categories of fraudulent registration proposed in
document LEG 108/6/1, paragraph 6, and identify action required to address
this proposal;

3 consider the name, aim, objectives, structure and scope of the study
proposed in document LEG 108/6 and paragraph 2 of document
LEG 106/7/4, and draft appropriate terms of reference;

4 consider the proposals in document LEG 108/6/2 regarding provision of
information in GISIS and the development of training for PSCOs to identify
fraudulently registered vessels and identify required action to address them;

5 consider the issues raised and the proposal in document LEG 108/6/5
regarding confiscation of fraudulently registered vessels and identify action
required to address this proposal;

.6 identify items, as necessary, for further consideration by the Legal
Committee at its next session and develop a comprehensive work plan; and

e submit a report to LEG 109.
Audio files: Monday, 26 July 2021 and Friday, 30 July 2021

All parties wishing to participate in the correspondence group please contact:
Mr. Stephen Hubchen, Correspondence Group Coordinator

United States Coast Guard,

Office of Maritime and International Law (CG-LMI-P)

Tel: +1 202 372 1198

Email: stephen.k.hubchen@uscg.mil

Should the above email not be accessible or otherwise unresponsive, alternatively please contact
led@imo.org and your comments will be forwarded to the coordinator.
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7 REGULATORY SCOPING EXERCISE AND GAP ANALYSIS OF CONVENTIONS
EMANATING FROM THE LEGAL COMMITTEE WITH RESPECT TO MARITIME
AUTONOMOUS SURFACE SHIPS (MASS)

71 The Committee recalled that, at its 107th session in November/December 2020, it had
decided to postpone the consideration of agenda item 8 (now agenda item 7) and the related
documents to LEG 108, having noted that MSC 102 and FAL 44 had also postponed the
consideration of their agenda items on maritime autonomous surface ships (MASS) to
MSC 103 and FAL 45, respectively.

7.2 The Committee had the following documents for its consideration:

A fifteen reports submitted by the volunteering Member States presenting the
summary of the results of the regulatory scoping exercise (RSE) of the Legal
Committee for each individual instrument that was reviewed (LEG 107/8/1,
LEG 107/8/2, LEG 107/8/3, LEG 107/8/5, LEG 107/8/6, LEG 107/8/7,
LEG 107/8/8, LEG 107/8/9, LEG 107/8/10, LEG 107/8/11, LEG 107/8/12,
LEG 107/8/13, LEG 107/8/14, LEG 107/8/15 and LEG 107/8/16);

2 two documents providing a summary of the results of the LEG RSE:
LEG 107/8 and its corrigendum (Comité Maritime International (CMI)) and
LEG 107/8/17 (Secretariat);

3 LEG 107/8/18 (International Federation of Shipmasters' Associations
(IFSMA)) commenting on documents LEG 107/8, LEG 107/8/1, LEG 107/8/5,
LEG 107/8/6 and LEG 107/8/11 regarding the role of the master, which was
identified as a common potential gap during the RSE undertaken by LEG,
MSC and FAL;

4 LEG 107/8/4 (Secretariat) and LEG 108/7 (Secretariat) reporting on the
progress made on the RSE by MSC and FAL for the instruments under their
purview; and

5 LEG 108/7/1 (Russian Federation) commenting on documents LEG 107/8
and LEG 107/8/17 in respect of legal regulation of MASS trials in the Russian
Federation.
7.3 The Committee noted the update provided by the Secretariat on the finalization of the

RSE for the use of MASS by MSC 103 in May 2021, and the decisions MSC took regarding its
future work on MASS (LEG 108/7). The Committee also noted the oral update provided by the
Secretariat on the progress made by FAL 45 in June 2021, which decided to hold an
intersessional working group on MASS to complete the RSE of the Convention on Facilitation
of International Maritime Traffic (FAL Convention), the outcome of which would be considered
by FAL 46 in May 2022.

7.4 The ensuing discussion focused on the way forward regarding the consideration of
MASS by the Legal Committee following the finalization of the LEG RSE. The Committee
decided to finalize the LEG RSE at this session and agreed that, with the conclusion of the
current output on MASS, any further work of the Legal Committee had to be guided by
proposals for new outputs. There was general support for the establishment of a joint
FAL/LEG/MSC working group on MASS in the future, to consider cross-cutting issues between
the committees and to address any legal implications of the introduction of MASS, including
under UNCLOS.
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7.5 One delegation

drew the attention of the Committee to the serious effects the

introduction of MASS may have on seafarers' careers and lives, which should be studied
further, as it could negatively influence young men and women to pursue a career at sea.

Establishment of the LEG Working Group on MASS

7.6 The Committee re-established the LEG Working Group on MASS, and, in the interest
of time, decided to refer all other documents submitted under this agenda item, both to LEG 107
and LEG 108, to the Working Group for detailed consideration. Taking into account the
comments and decisions made in plenary, the Committee instructed the Working Group to:

A consider the results of the regulatory scoping exercise (RSE) of the Legal
Committee reported in documents LEG 107/8/1, LEG 107/8/2, LEG 107/8/3,
LEG 107/8/5, LEG 107/8/6, LEG 107/8/7, LEG 107/8/8, LEG 107/8/9,
LEG 107/8/10, LEG 107/8/11, LEG 107/8/12, LEG 107/8/13, LEG 107/8/14,
LEG 107/8/15 and LEG 107/8/16;

2 develop, using the annex to document LEG 108/WP.6 as the basis, a
document presenting the outcome of the RSE of the Legal Committee, which
should contain as a minimum:

A

information for all degrees of autonomy for every instrument under
the purview of the Legal Committee expected to be affected by
MASS operations;

2 the most appropriate way(s) of addressing MASS operations in
those instruments, as appropriate;

3 identification of themes and/or potential gaps that require
addressing, taking into account documents LEG 107/8,
LEG 107/8/Corr.1, LEG 107/8/17 and LEG 107/8/18;

A4 identification of gaps and themes that are common with those of
other relevant IMO instruments for which the RSE has been
finalized, i.e. MSC 103/WP.8;

5 identification of priorities for further work, taking into account the
work undertaken by other committees; and

.6 references to the materials produced during the RSE; and

3 submit a written report to plenary by Friday, 30 July 2021.

Report of the LEG Working Group on MASS

7.7 Having considered the report of the LEG Working Group on MASS (LEG 108/WP.7),
the Committee approved it in general and, in particular:

N approved the outcome of the RSE and gap analysis of conventions
emanating from the Legal Committee with respect to MASS, as set out in
annex 2 to this report;
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2 noted that, in general, MASS could be accommodated within the existing
regulatory framework of LEG conventions without the need for major
adjustments;

3 noted that coordination among the committees would be necessary moving
forward, in particular regarding terminology and definitions;

4 invited Member States to submit proposals for a new output on MASS for
those issues identified to be specific to LEG;

5 noted that conventions not under the auspices of IMO, such as UNCLOS and
MLC, 2006, might need to be considered in IMO's future work on MASS,
particularly if IMO developed an instrument regulating MASS operations; and

.6 endorsed the Group's recommendation that the outcome of the LEG RSE

should be circulated through a LEG circular.
Audio files: Monday, 26 July 2021 and Friday, 30 July 2021

8 UNIFIED INTERPRETATION ON THE TEST FOR BREAKING THE OWNER'S
RIGHT TO LIMIT LIABILITY UNDER THE IMO CONVENTIONS

8.1 The Committee recalled that, at its last session, it had considered the intersessional
work undertaken since LEG 106 on the development of a Unified Interpretation on the test for
breaking the owner's right to limit liability under the IMO conventions (the test), and the review
of the Travaux Préparatoires of the IMO liability and compensation conventions, as well as
other related historical papers and documents that identified consistent themes and principles
which highlighted the virtually unbreakable nature of the test.

8.2 The Committee also recalled that it had considered document LEG 107/9/2 providing
information on the possible mechanisms for the adoption of a Unified Interpretation on the test,
based on paragraphs 3(a) and (b) of article 31 of the Vienna Convention on the Law of
Treaties, 1969 (the Vienna Convention), as well as on the work of the International Law
Commission (ILC) on subsequent agreements and subsequent practice in relation to the
interpretation of treaties. The Committee had agreed that the vehicle for the adoption of the
Unified Interpretation should be further considered intersessionally and at LEG 108.

8.3 The Committee further recalled that it had established a remote intersessional group
to work by correspondence, with the option of meeting virtually, if the members of the group
wished to do so, under the coordination of Georgia, with the terms of reference set out in
paragraph 9.15 of document LEG 107/18/2; and instructed it to submit a report to LEG 108.

Report of the Correspondence Group

8.4 In considering document LEG 108/8 (Georgia) containing the report of the
Correspondence Group on the Unified Interpretation on the test for breaking the owner's right
to limit liability under the IMO conventions, the Committee noted that the Group had drafted
the text of a draft resolution on interpretation of article 4 of the Convention on Limitation of
Liability for Maritime Claims, 1976, article V(2) of the International Convention on Civil Liability
for Qil Pollution Damage, 1992 and article 9 of the International Convention on Liability and
Compensation for Damage in Connection with the Carriage of Hazardous and Noxious
Substances by Sea, 2010, as contained in the annex to the document.
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8.5 The Committee also noted that there was no disagreement in the Group on the
substance of the text of the draft resolution. The Committee further noted that there was
unanimous support within the Group for operative paragraphs 1(a), b(i), (¢c) and (d), and 2 of
the draft resolution, which they considered represented an accurate reflection of the intention
of the drafters regarding the meaning of the test, as reflected in documents LEG 107/9,
LEG 107/INF.5 and the Travaux Préparatoires of the 1976 International Conference on
Limitation of Liability for Maritime Claims.

8.6 The Committee further noted that the members of the Group had divergent views
regarding retaining paragraphs 1(b)(ii) and (iii) as operative paragraphs, but that the majority
view had been to retain them as operative paragraphs and not moving them to the preamble.

8.7 The Committee noted that there had been strong support within the Group for
operative paragraph 1(d), although one delegation had made a reservation in that respect.

8.8 The Committee also noted that the Group had proposed that a drafting group be
established at LEG 108 to consider and finalize the draft resolution.

8.9 The Committee further noted that the Group had also considered the vehicle for the
adoption of the draft resolution and that the maijority of the Group had been in favour of an
Assembly resolution. The Committee noted that, in the draft text, the Group had decided to
keep the square brackets around the three possible options for the adoption of the vehicle with
the final decision to be taken by the Committee.

8.10 The Committee recalled that document LEG 108/8/1 (Secretariat) provided comments
on document LEG 108/8 and more information on the different forums and vehicles for the
adoption of the draft Unified Interpretation on the test. The document explained that the Legal
Committee and the Assembly were two possible forums for the adoption of the Unified
Interpretation on the test. It also explained that, as States Parties to an instrument were the
best interpreters of their own agreement, and following the conclusions of ILC on subsequent
agreements and subsequent practice, as set out in document LEG 107/9/2, the States Parties
to the different conventions should be the ones interpreting the test and the wording of the
resolution should reflect this agreement among them. The document further explained that,
while the forum for the adoption could be the Legal Committee or the Assembly, the resolution
should be a resolution of and by the States Parties to the relevant conventions. Consequently,
the document proposed adjustments to the wording of the draft resolution.

8.11 The Committee noted that the resolution could be of the States Parties in the
Assembly or the Legal Committee, and that it might not be necessary to convene a conference
of States Parties for the sole purpose of adopting a Unified Interpretation. Such a resolution
had the necessary legal weight, as long as it reflected the agreement by the States Parties to
the relevant conventions regarding their interpretation.

8.12 In the ensuing discussion, the following views were expressed, and the following
comments were made:

A There was a need to adopt a Unified Interpretation on the test.
2 The most important criterion in determining the competent forum in which to
adopt the Unified Interpretation on the test was the legal weight of the

interpretation to be adopted.

3 The Assembly was the appropriate forum for the adoption of the Unified
Interpretation.
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10

A1

A2

A3

14

15

The most appropriate legal forum was for the States Parties to all these
conventions to carry out the interpretation, even if the place where this
interpretation would take place was the Assembly.

The Legal Committee was the appropriate and competent forum for the
adoption of the Unified Interpretation on the test.

The Conference of States Parties would be the most appropriate forum.

In keeping with the principles of the original drafters of the conventions, the
draft Unified Interpretation brought clarity for insurers and shipowners.

Under treaty law, the only legitimate way to carry out an interpretation was
via consent of all States Parties to each of the instruments, as they were the
only authentic parties able to interpret those instruments.

The provisions of article 4 of the Convention on Limitation of Liability for
Maritime Claims, 1976, article V(2) of the International Convention on Civil
Liability for Oil Pollution Damage, 1992 and article 9 of the International
Convention on Liability and Compensation for Damage in Connection with
the Carriage of Hazardous and Noxious Substances by Sea, 2010 could be
made almost ineffective by the test as it introduced criteria which were
relatively rigid and more normative than interpretive, and which would
ultimately not facilitate implementation of the law by the competent
jurisdictions.

The references to insurance policies and the principle of unbreakability were
questionable.

Wilful misconduct was identified at such a level that it deprived the owner of the
right to be compensated under the insurance policy and the loss of the right to
limit liability would only be allowed in the hypothesis where insurability ended.

The criteria under the draft operative paragraphs 1(b) (ii) and (iii) were
cumulative and could remove ab initio all insurability for the relevant
accidents and neutralize the discretion of the judge in these cases.

The draft operative paragraph 1(d) did not seem to be in line with the
guidance in article 3(b) of article 31 of the Vienna Convention.

Draft operative paragraph 1(d) could be accepted under the interpretation
that the actions of the shipowner in engaging a crew should be taken into
account and the wilfully culpable behaviour linked to the engagement of the
crew by the shipowner could be regarded as analogous to wilful misconduct.

The primary goal of the robust discussion in the Correspondence Group was
to ensure that the text clearly laid out the original intention of the States which
adopted the conventions in question. This would ensure that those who
would refer to the Unified Interpretation in the future when trying to establish
the meaning of the test could do so with certainty on how the States Parties
to these conventions had interpreted this feature. The second goal was that
the resolution that adopted this Unified Interpretation be adopted by the
States Parties to the conventions. The draft text would reduce any ambiguity
in the future and ensure the longevity of the Unified Interpretation.
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16 From a legal point of view, only States Parties to the conventions in question
could interpret those conventions.

A7 The International Court of Justice (ICJ) had decided that the interpretation of
a convention without the support of all States Parties did not constitute a
subsequent agreement. However, it was also important to adopt the Unified
Interpretation quickly, and the proposal stipulated in paragraphs 19 and 20
of document LEG108/8/1 to adopt the Unified Interpretation via a resolution
by the States Parties of relevant conventions present at the Assembly was a
compromise to adopt it in a swift manner, while keeping in line with the
pronouncements of the ICJ.

.18 Unified Interpretations could only provide guidance to States; the revision of
the conventions was the solution.

19 It would still be for national courts to decide whether they would apply the
Unified Interpretation.

.20 The final decision of the Committee was important in the context of the
application of the 2001 Bunkers Convention.

8.13 A majority of the Committee agreed that the text of the draft Unified Interpretation on
the test was acceptable, including operative paragraphs 1(b), (ii) and (iii) and 1(d), and that the
text should be forwarded to a drafting group for finalization.

8.14 The Committee noted the views expressed by the delegation of France, supported by
others, regarding the rigidity of the proposed interpretation of the test.

8.15 The Committee also noted the intervention by the delegation of the Netherlands,
supported by the delegation of Belgium, that the draft operative paragraph 1(d) should be
interpreted as not excluding the conduct of the shipowner in retaining the crew. The text of the
statement made by the delegation of the Netherlands in this context is set out in annex 9 to
this report.

8.16 With regard to the forum for the adoption of the Unified Interpretation on the test, a
majority of the Committee agreed that the Assembly was the forum for the adoption of the
resolutions on the Unified Interpretation by States Parties to the IMO conventions. The
Committee also decided that, as there were different States Parties to the different conventions
in force, separate resolutions, one for each convention, would need to be adopted. In this
context, the Committee further noted that, since the 2010 HNS Convention had still not entered
into force, that convention would not be included in a resolution at this stage. The Committee
agreed that the wording of the resolutions should clearly reflect that the Unified Interpretation
was an agreement of the States Parties to the relevant convention, present in the Assembly.
The Committee also agreed that the Drafting Group should adjust the wording according to
those decisions.

Establishment of a Drafting Group
8.17 Having considered the above matters, the Committee agreed with the proposal of the
Chair to establish a virtual Drafting Group, chaired by Ms. Christina Tzalavra (Greece), and

instructed it, taking into consideration the comments, proposals and decisions made in plenary, to:

1 finalize the text of the draft resolution[s] on the Unified Interpretation on the
test for breaking the owner's right to limit liability under the IMO conventions,
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based on the text prepared by the Correspondence Group in the annex to
document LEG 108/8, for approval by the Committee and submission to the
thirty-fourth extraordinary session of the Council and, thereafter, to the
thirty-second regular session of the Assembly, for consideration and
adoption; and

2 submit a written report on the work carried out, including the text of the final
draft resolution[s], to plenary on Friday, 30 July 2021.

Report of the Drafting Group

8.18 Having considered the report of the virtual Drafting Group (LEG 108/WP.8), the
Committee approved it in general.

8.19 The Committee, in particular, approved the draft resolutions on:

A Interpretation of article 4 of the Convention on Limitation of Liability for
Maritime Claims, 1976, as set out in annex 3 to this report, for submission to
the thirty-fourth extraordinary session of the Council and adoption by the
States Parties to the Convention on Limitation of Liability for Maritime Claims,
1976, present at the thirty-second regular session of the Assembly;

2 Interpretation of article 4 of the Convention on Limitation of Liability for
Maritime Claims, 1976, as set out in annex 4 to this report, for submission to
the thirty-fourth extraordinary session of the Council and adoption by the
States Parties to the Protocol of 1996 to Amend the Convention on Limitation
of Liability for Maritime Claims, 1976, present at the thirty-second regular
session of the Assembly; and

3 Interpretation of article 6 of the Protocol of 1992 to Amend the International
Convention on Civil Liability for Oil Pollution Damage, 1969, amending
article V(2) of the International Convention on Civil Liability for Oil Pollution
Damage, 1969, as set out in annex 5 to this report, for submission to the
thirty-fourth extraordinary session of the Council and adoption by the States
Parties to the Protocol of 1992 to Amend the International Convention on
Civil Liability for Qil Pollution Damage, 1969, present at the thirty-second
regular session of the Assembly.

Audio files: Tuesday, 27 July 2021 and Friday, 30 July 2021
9 PIRACY

9.1 The Committee recalled that, at its previous session, it had postponed full consideration
of this agenda item to LEG 108, and noted the information provided in documents LEG 107/17/1
(Secretariat) and LEG 108/INF.4 (China), on matters relating to piracy.

9.2 In relation to document LEG 107/17/1, the Committee noted the comments made by
the United Arab Emirates reflected in document LEG 108/1/1/Add.1 (Chair) and, in recognition
of the important legal aspects attached to the issue of piracy, agreed that this item should
remain on the agenda of the Legal Committee. The Committee also amended the title of the
agenda item to read "Piracy and armed robbery against ships" in order to align it with the title
of the corresponding agenda item of the Maritime Safety Committee.

Audio file: Friday, 30 July 2021
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10 WORK OF OTHER IMO BODIES

10.1 The Committee, recalling that, at its previous session, it had postponed consideration
of this agenda item to LEG 108, noted the information provided in documents LEG 107/11,
LEG 107/11/Add.1 and LEG 108/10 (Secretariat) on the outcomes of A 31, FAL 43, MEPC 74,
MSC 101, MSC 103, TC 69, TC 70, LC 41, C/ES.33, C/ES.34, NCSR 7 and NCSR 8, and that
provided verbally by the Secretariat regarding MSC 102, FAL 44, FAL 45, C 124 and C 125 in
relation to matters of relevance to its work.

10.2 In relation to document LEG 107/11, in particular, the Committee invited interested
Member States and international organizations to submit relevant proposals to LEG 109 on action 12
of the Action Plan to Address Marine Plastic Litter from Ships (resolution MEPC.310(73)), conceming
the most appropriate instrument to address the responsibility and liability for plastic consumer goods
lost at sea from ships (MEPC 74/18, paragraphs 8.16, 8.36 and 8.40, and MEPC 74/18/Corr.1,
paragraph 4).

10.3 With regard to document LEG 108/10, in particular, the Committee noted that:

A TC 70 agreed to include a new item on the provisional agenda for TC 71 on
"Long-term strategy for the review and reform of IMQO's technical
cooperation”, as well as a sub-item on "Analysis of the viability of introducing
an access fee to GISIS (public access) data" (TC 70/14, paragraph 11.2);

2 C/ES.33 approved the draft amendments to Articles 16, 17, 18, 19(b) and 81
of the IMO Convention and associated draft Assembly resolution and
recommended them to A 32 for adoption (C/ES.33/D, paragraph 3.3 and the
annex);

3 MSC 103 approved, in principle, the establishment of a standing joint
ILO/IMO working group to identify and address seafarers' issues and the
human element, subject to the approval of the terms of reference and other
arrangements for the standing group as might be provided in the relevant
resolution of the STC of MLC, 2006; and invited C 125 to endorse this
decision, in principle, subject to approval of the group's method of work, as
might be provided in the resolution, by relevant IMO Committees
(MSC 103/21, paragraph 13.17). This decision was accordingly endorsed
by C 125 (C 125/WP.1/Rev.1, paragraph 7.5.1);

4 MSC 103 adopted resolution MSC.490(103) on Recommended action to
prioritize COVID-19 vaccination of seafarers, and requested the Secretariat
to prepare a draft Assembly resolution consolidating issues related to crew
change, access to medical care, "key worker" designation and vaccination to
further highlight the relevance of these problems, for consideration at
MSC 104, with a view to adoption by A 32 (MSC 103/21, paragraphs 20.9.3
and 20.9.4); and

5 NCSR 8 re-established the Correspondence Group on Revision of the
Guidelines on Places of Refuge for Ships in Need of Assistance
(resolution A.949(23)) to, inter alia, consider what issues should be brought
to the attention of the Marine Environment Protection Committee and the
Legal Committee, for their consideration; and submit a report to NCSR 9
(NCSR 8/14/1, paragraph 8.9).

Audio file: Friday, 30 July 2021
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11 TECHNICAL COOPERATION ACTIVITIES RELATED TO MARITIME
LEGISLATION

11.1 The Committee recalled that, at its previous session, it had postponed full
consideration of this agenda item to LEG 108.

11.2 The Committee noted the information provided in documents LEG 107/12
(Secretariat), LEG 107/12/1 (IMO International Maritime Law Institute (IMLI)),
LEG 107/INF.2 (IMLI), LEG 107/INF.3 (IMLI), LEG 108/11 (IMLI), LEG 108/11/1 (Secretariat),
LEG 108/INF.2 (IMLI) and LEG 108/INF.3, on technical cooperation activities related to
maritime legislation.

11.3 In this context, the Committee recalled that LEG 106 had invited the Council to initiate
a programme to develop certified true copies of consolidated texts of all IMO conventions to
assist in their implementation into domestic legislation. The Committee noted that C 125
considered this issue and:

A endorsed the recommendation of the Working Group on Council Reform to
proceed with the preparation of consolidated versions of IMO conventions;

2 invited the committees to develop a priority list of conventions for which a
consolidated version would be most benéeficial;

3 noted the discussion of the Group on the different options for financing the
human resources required for the preparation of consolidated versions of
IMO conventions, and requested the Secretariat to provide further detailed
information on the available financing options; and

4 noted the recommendation of the Group to deal with the legal considerations
pertaining to consolidation and certification at a later stage.

114 In relation to the Council's invitation to the committees to develop a priority list of
conventions for which a consolidated version would be most beneficial, the Secretariat
informed the Committee that it would submit, to LEG 109, the status of conventions and
consolidation thereof, of treaties under the purview of the Committee.

11.5 In relation to document LEG 108/11/1 in particular, the Committee approved the
thematic priorities for the Integrated Technical Cooperation Programme (ITCP) for 2022-2023.

11.6 With regard to document LEG 108/INF.3, the Committee congratulated Mr. Jose
Manuel Pacheco Castillo from Peru for his dissertation entitled "A Legal Assessment of the
Genuine Link and its Contribution to the Combat of IUU Fishing on the High Seas", which was
awarded the IMO Secretary-General's Prize for Best Dissertation for the academic
year 2019-2020.

11.7 The Committee recognized the importance of the work of IMLI regarding activities in
capacity-building of States, under the Director's leadership, and of expanding those activities
to the law of the sea which was part of the international rules underlying IMO instruments and
their application.

11.8 The delegation of the Islamic Republic of Iran proposed some training ideas for
consideration by IMLI and the full text of their statement, in this regard, is set out in annex 9 to
this report.

Audio file: Friday, 30 July 2021
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12 REVIEW OF THE STATUS OF CONVENTIONS AND OTHER TREATY
INSTRUMENTS EMANATING FROM THE LEGAL COMMITTEE

12.1 The Committee, recalling that, at its previous session, it had postponed the full
consideration of this agenda item to LEG 108, noted the information contained in documents
LEG 107/13 and LEG 108/12 (Secretariat), on the status of conventions and other treaty
instruments emanating from the Legal Committee.

12.2 The Committee also noted the information set out in documents LEG 107/13/Add.1 and
LEG 107/13/Add.2 (Secretariat), as well as that provided orally by the delegation of Iraq and the
Secretariat, on a reservation made by the Republic of Iraq pursuant to article 16 of the Convention
for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, 1988.

12.3 The Committee, in particular, noted that six States Parties to the Convention objected
to the reservation, within the prescribed period of 12 months, on the grounds that it was
formulated late. In this context, the Committee also noted that, without the withdrawal of the
objections, the IMO Secretary-General, as Depositary, would not be in a position to accept the
Republic of Irag's late reservation. The Committee further noted that the Republic of Iraq could
at any time approach these States Parties to request withdrawal of the objections.

124 As requested, the text of the statement made by the delegation of Iraq regarding the
late reservation, is set out in annex 9 to this report.

12.5 The Committee endorsed and supported the Secretary-General's continuing efforts
to encourage Governments to consider accepting those treaties to which they were not yet
parties; and encouraged delegations to work with their respective Governments towards
achieving effective and uniform implementation of IMO conventions and to report any barriers
to implementation to the Legal Committee for advice and guidance.

12.6 The Committee noted the status of the 2010 HNS Protocol, which only had five
Contracting States and was the only treaty emanating from the Legal Committee yet to enter
into force; and encouraged Member States that had not yet done so to ratify the Protocol as
soon as possible to enable its entry into force.

12.7 In this regard, the Committee welcomed the information provided by the delegations
of Belgium and Germany (made by the Chair), regarding coordinated efforts with neighbouring
states, including the Netherlands, towards the ratification and implementation of the 2010 HNS
Protocol. The Chair informed the Committee that Germany intended to ratify the Protocol in
the summer of 2022.

Audio file: Wednesday, 28 July 2021
13 WORK PROGRAMME
Proposals for new outputs

13.1 The Committee noted that two proposals for new outputs had been submitted to this
session of the Legal Committee:

A a proposal to add a new output on the development of measures to
transparently assess whether there is a need to amend liability limits
(LEG 108/13); and
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2 a proposal for a new output on the development of a Claims Manual for the
International Convention on Civil Liability for Bunker Oil Pollution
Damage, 2001 (LEG 108/13/1).
13.2 In considering these two proposals, the Committee took into account the provisions

of the document on the Organization and method of work of the Legal Committee
(LEG.1/Circ.9) and the preliminary assessment of the two proposals undertaken by the Chair,
in consultation with the Vice-Chair and the Secretariat (LEG 108/WP.4).

Development of measures to transparently assess whether there is a need to amend
liability limits

13.3 The Committee considered document LEG 108/13 (Australia), proposing a new
output on the development of measures to transparently assess whether there was a need to
amend liability limits; and noted the information regarding the development of measures to
transparently assess the need to amend liability limits when the required number of States
Parties requested such review. The Committee also noted that no amendment to the liability
limits was requested in the proposal.

13.4 The Committee, following an in-depth discussion, agreed that the development of
measures to transparently assess whether there was a need to amend liability limits was an
issue that needed to be addressed by the Legal Committee and expressed its general support
for the proposed new output. Nevertheless, the Committee noted that there were several
reservations concerning the following issues:

A it would be potentially challenging to collect insurance data from insurers that
were not members of the P & | Clubs;

2 there was no methodology provided on how to determine currency
fluctuations which could vary from year to year;

3 although it was stated in the proposal that the tacit amendment procedures
in relevant conventions would be followed, it was unclear whether the
proposal could lead to a regular review of liability limits, which would pose an
undue burden on countries that would then have to change domestic
legislation on a regular basis; and

A4 there were concerns about aspects of the "polluter pays" principle, and the
proposal should not unintentionally result in tacit amendment of liability limits.

13.5 The Committee also noted that some delegations had expressed their serious
concern that many of the proposed measures seemed to be inconsistent with the mechanism
for tacit amendment of the limitation amount presupposed by the 1996 LLMC Protocol. In
particular, it was noted that these proposals:

A would lead to a de facto pre-emption of decisions of the States Parties in the
procedure to amend limits of the 1996 LLMC Protocol;

2 ignored the difference between LLMC and other liability regimes that
explicitly provided for regular review of the limitation amounts: and

3 could result in an overly inclusive standing agenda item.
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13.6 The Committee further noted, with appreciation, that Australia® would conduct
informal intersessional work, taking into account the concerns that were raised.

13.7 In conclusion, the Committee agreed to:

A include a new output on the development of measures to assess the need to
amend liability limits in the 2022-2023 biennial agenda of the Legal
Committee, with a target completion year of 2023;

2 invite concrete proposals to LEG 109 for consideration on the scope of the
new output after detailed consideration of any proposed measures; and

3 include the item in the provisional agenda for LEG 109.

Development of a Claims Manual for the International Convention on Civil Liability for
Bunker Oil Pollution Damage, 2001

13.8 The Committee considered document LEG 108/13/1 (Canada, Finland, Spain,
United Arab Emirates, P & | Clubs, ITOPF Limited (ITOPF) and ICS), proposing a new output
on the development of a Claims Manual for the International Convention on Civil Liability for
Bunker Qil Pollution Damage, 2001.

13.9 The Committee noted the information contained in document LEG 108/13/1 that the
development of dedicated and authoritative guidance would provide potential claimants with
important information on the processes to follow before they submitted claims considered as
falling within the scope of the Convention.

13.10 The Committee, following an in-depth discussion on the proposal, expressed its broad
support for the inclusion of the new output on the development of a Claims Manual for the
International Convention on Civil Liability for Bunker QOil Pollution Damage, 2001, with the
following comments:

A the existing IOPC Funds manual would be a good starting point for the
development of a Claims Manual for the 2001 Bunkers Convention.
However, the differences should be duly taken into account between the two
manuals. The IOPC Funds' Claims Manual was a manual published by the
IOPC Funds describing its internal standard for admissibility of claims under
the Fund Convention to its claimants, while the Bunkers Convention Claims
Manual was guidance drafted by the Legal Committee to assist national
courts, claimants and insurers to interpret the Bunkers Convention; and

2 the development of the Claims Manual for the 2001 Bunkers Convention
would be very beneficial for claimants and would close a gap between other
IMO conventions on liability and compensation.

13.11 In conclusion, the Committee agreed to:

A include a new output under the work programme on the development of a
Claims Manual for the International Convention on Civil Liability for Bunker
Qil Pollution Damage, 2001, on the 2022-2023 biennial agenda, with a target
completion year of 2023;

Interested delegations may contact Australia using the following email address: IMOLEG@amsa.gov.au
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2 invite concrete proposals to LEG 109 on the scope of the work on the new
output; and
3 include the item in the provisional agenda for LEG 109.

13.12 The Committee noted that delegations interested in taking this work forward on an
intersessional basis could contact P & | Clubs.®

Audio file: Wednesday, 28 July 2021
Report on the status of outputs for the current biennium (2020-2021)
13.13 The Committee was advised that the Council, at its 125th regular session:

A endorsed the Committee's decisions, taken at its previous session, on
outputs for the 2020-2021 biennium; and

2 approved the new strategic direction on the human element and its
associated performance indicators to be included in the revised Strategic
Plan, which would be submitted to the thirty-fourth extraordinary session of
the Council, together with the revised table of performance indicators, the list
of outputs for the 2022-2023 biennium, and the associated Assembly
resolution.

13.14 The Committee noted the information contained in document LEG 108/13/2
(Secretariat) that, in accordance with paragraph 9.1 of the Application of the Strategic Plan of
the Organization (resolution A.1111(30)), the reports on the status of outputs included in the
list of outputs shall be annexed to the report of each session of the sub-committees and
committees, and to the biennial report of the Council to the Assembly. Such reports shall
identify new outputs accepted for inclusion in the biennial agendas.

13.15 The Committee was invited to consider a draft report on the status of outputs for the
current biennium (2020-2021), including all outputs related to the Legal Committee, prepared
by the Secretariat and attached as annex 1 to document LEG 108/13/2. In particular, the
Committee was invited to consider deleting the square brackets in the "Status of outputs for
Year 2" of the present biennium.

13.16  Furthermore, the Committee considered the relevant outputs as attached in annex 2
to document LEG 108/13/2, which only referred to LEG as the parent organ and were proposed
for inclusion in the post-biennial agenda of the Committee.

13.17 The Committee agreed on its report on the status of outputs for the current biennium
and on the outputs to be included in its Post-Biennial Agenda, attached as annexes 6 and 7 to
this report respectively, for submission to the Council.

Items for inclusion in the agenda for LEG 109

13.18 The Committee approved the list of substantive items for inclusion in the agenda for
LEG 109, as contained in document LEG 108/WP.5 and attached as annex 8 to this report.

6 The contact point for P & | Clubs is Mr. David Baker, who may be contacted at: David.Baker@igpandi.org
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Meeting time of the Committee’s next session

13.19 The Committee recalled that the Council, at its 125th regular session, had approved,
in principle, the regular budget outline for the 2022-2023 biennium, which was set on the basis
of 34 meeting weeks (comprising 17.4 weeks for 2022 and 16.6 weeks for 2023) for the next
biennium's IMO meetings, which would include two meetings of the Committee, with full
interpretation services.

13.20 The Committee agreed that two meetings should be adequate for the 2022-2023
biennium and, in view of the present workload, agreed that the next session should be held
during five meeting days with eight full sessions of interpretation.

Audio file: Wednesday, 28 July 2021
14 ELECTION OF OFFICERS
Election of the Chair

14.1 The Committee, in accordance with rule 18 of its Rules of Procedure, unanimously
elected Ms. Gillian Grant (Canada) as Chair for 2022.

14.2 The Committee and the Secretary-General expressed their profound gratitude and
appreciation to the outgoing Chair, Mr. Volker Schéfisch (Germany), for his accomplished
leadership of the Committee between 2018 and 2021, as well as his outstanding service to the
Organization over many years, and wished him a happy retirement.

Election of the Vice-Chair

14.3 The Committee, in accordance with rule 18 of its Rules of Procedure, unanimously
elected Mr. lvane Abashidze (Georgia) as Vice-Chair for 2022.

Audio file: Friday, 30 July 2021
15 ANY OTHER BUSINESS

15.1 The Committee noted that document LEG 108/1/1/Add.1 contained a reference to the
United Arab Emirates' concerns regarding the IMO Seafarer Crisis Action Team (SCAT), and
requesting that an update be provided to the Committee, under this agenda item. The
Secretariat informed the Committee that a full update on the activities of SCAT would be
provided to the next session of the Maritime Safety Committee (MSC 104).

Audio file: Friday, 30 July 2021

16 CONSIDERATION OF THE REPORT OF THE COMMITTEE ON ITS 108TH
SESSION

16.1 Prior to the commencement of the virtual meetings of the session, Member States
were invited to provide comments, by 16 July 2021, on the Chair's proposed actions on the
agenda items to be considered by correspondence, as contained in document LEG 108/1/1.
The comments received, as well as revised additional actions that the Chair proposed, were
set outin document LEG 108/1/1/Add.1 and incorporated into the draft report of the Committee
(LEG 108/WP.1), together with the decisions taken on agenda items considered during the
virtual meetings.

16.2 The draft report (LEG 108/WP.1) was prepared by the Secretariat for consideration
and review by the Committee on Friday, 30 July 2021, after which it was re-issued on

I\LEG\108\LEG 108-16-1.docx



LEG 108/16/1
Page 34

Wednesday, 4 August 2021 as LEG 108/WP.1/Rev.1. Taking into account the provisions of
the Interim guidance to facilitate remote sessions of the Committees during the COVID-19
pandemic, an additional opportunity for comments was given for a further five working days,
until Wednesday, 11 August 2021 at 23.59 UTC+1.

16.3 After the resolution of comments received as described in document LEG 108/16, the
report of the Committee was adopted and the session was closed at 23.59 (UTC+1) on
Wednesday, 11 August 2021, pursuant to rule 35 of the Rules of Procedure of the Legal
Committee.

16.4 The final report of the Committee was subsequently published on IMODOCS as
document LEG 108/16/1.

Audio file: Friday, 30 July 2021

*k%k
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ANNEX 1

DRAFT ASSEMBLY RESOLUTION ON ENCOURAGEMENT OF MEMBER STATES AND
ALL RELEVANT STAKEHOLDERS TO PROMOTE ACTIONS FOR THE PREVENTION
AND SUPPRESSION OF FRAUDULENT REGISTRATION AND FRAUDULENT
REGISTRIES AND OTHER FRAUDULENT ACTS IN THE MARITIME SECTOR

THE ASSEMBLY,

NOTING Article 1(a) of the Convention on the International Maritime Organization
(the Convention) regarding the purposes of the Organization to provide machinery for
cooperation among Governments in the field of governmental regulation and practices relating
to technical matters of all kinds affecting shipping engaged in international trade; to encourage
and facilitate the general adoption of the highest practicable standards in matters concerning
maritime safety, the efficiency of navigation and the prevention and control of marine pollution
from ships; and to deal with administrative and legal matters related to the purposes set outin
Article 1 of the Convention,

RECALLING Article 15(j) of the Convention regarding the functions of the Assembly,

RECALLING ALSO its resolution A.1142(31) on Measures to prevent the fraudulent
registration and fraudulent registries of ships and the creation of the Registries of ships function
in the Contact Points module in the Global Integrated Shipping Information System,

RECALLING FURTHER its resolutions A.504(XIl) on Barratry, unlawful seizure of ships and
their cargoes and other forms of maritime fraud and A.923(22) on Measures to prevent the
registration of "phantom" ships,

RECALLING its resolution A.1117(30) on IMO ship identification number scheme and
Circular Letter No.1886/Rev.6 supporting the implementation of the IMO ship identification
number scheme,

RECALLING ALSO its resolution A.1070(28) on the IMO Instruments Implementation Code
(lll Code) inviting Governments to give renewed consideration to the ratification and
implementation of the conventions and instruments relating to maritime safety, in particular
those dealing with the training and certification of seafarers and the procedures for the control
of sub-standard ships adopted with a view to the eventual elimination of sub-standard
conditions, which contribute to the prevention and suppression of maritime fraud,

NOTING resolution MSC.160(78) on the Adoption of the IMO unique company and registered
owner identification number scheme to enhance maritime safety, security and environmental
protection and to facilitate the prevention of maritime fraud and Circular Letter No.2554/Rev.3
supporting the implementation of resolution MSC.160(78),

RECALLING the recommended procedure for the transfer of ships between flag States
adopted through MSC/Circ.1140-MEPC/Circ.424,

RECALLING ALSO the recommended best practices to assist in combating fraudulent
registration and fraudulent registries of ships adopted through LEG.1/Circ.10,
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ACKNOWLEDGING that the fraudulent registration of ships, proliferation of fraudulent
registries and related deceptive shipping practices are a serious threat to the safety and
security of international shipping, including the safety and well-being of the crew, and to the
protection of the environment, and can facilitate illicit maritime trafficking and the evasion of
sanctions,

RECOGNIZING the importance of maintaining and exchanging information between all
stakeholders, through bilateral or multilateral mechanisms and in accordance with domestic
and international law, across the maritime sector to prevent and counter such issues,

RECOGNIZING ALSO that the ratification and effective implementation of other IMO
conventions and other relevant international instruments can make a significant contribution to
the prevention and control of maritime fraud,

BELIEVING that the development and continuous review of national legislation would have a
very significant contribution in countering fraudulent acts in the maritime sector,

DESIRING to promote actions by all relevant stakeholders for the prevention and suppression
of fraudulent acts which gravely endanger the integrity of international seaborne trade,

HAVING CONSIDERED the recommendations made by the Legal Committee at
its 108th session,

1 URGES all Governments and organizations concerned to cooperate fully in taking
effective measures and exchanging information for the further prevention of maritime fraud
bearing in mind that measures relating to documentation must not prejudice the facilitation of
legitimate international maritime traffic and trade;

2 ENCOURAGES Governments to review the provisions in their national law relating to
the prevention and suppression of all forms of maritime fraud and to make such additions or
improvements, regarding, inter alia, the exercise of due diligence, as may be necessary for the
prevention and suppression of such acts and practices, and for safeguarding the interests of
all stakeholders concerned, having particular regard to:

(a) administration of national registries of ships, including requirements for
provisional registration, transfer of ownership, nationality, or change of name
of ships;

(b) documentary requirements, bearing in mind that measures relating to

documentation must not prejudice the facilitation of legitimate international
traffic and trade; and

(c) appropriate legal penalties for fraudulent acts and practices in the maritime
sector;
3 ALSO ENCOURAGES Governments to examine their national law enforcement

procedures and resources, including the availability of appropriately trained personnel, and to
take such action as may be necessary for the effective prevention, investigation and detection
of all forms of maritime fraud and the prosecution of all those involved;

4 INVITES Governments and relevant international organizations to inform the
Secretary-General of legal, administrative and other actions taken or contemplated to
implement the aims of this resolution;
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5 URGES Governments to take all possible measures of cooperation with each other
and with relevant intergovernmental organizations and maritime stakeholders in order to
maintain and develop coordinated actions in all relevant areas to combat maritime fraud,
including the exchange of information and reporting the names of ships and registries involved
in fraudulent acts;

6 URGES Governments, the IMO Secretary-General, port State control authorities,
vessel owners and operators, non-governmental organizations, the private sector including the
maritime insurance industry, ship brokers and other relevant maritime stakeholders to develop
workshops that will focus on enhancing capabilities and due diligence practices for the
prevention, detection and reporting of fraudulent registration documentation;

7 REQUESTS the Secretary-General to publish the information received from all
Governments and relevant maritime stakeholders related to maritime fraud by way of a circular;

8 REQUESTS the Legal Committee to keep this matter under review and take such
further action as it may consider necessary in light of developments.

*kk

I\LEG\108\LEG 108-16-1.docx






LEG 108/16/1
Annex 2, page 1

ANNEX 2

OUTCOME OF THE REGULATORY SCOPING EXERCISE AND GAP ANALYSIS OF
CONVENTIONS EMANATING FROM THE LEGAL COMMITTEE WITH RESPECT TO
MARITIME AUTONOMOUS SURFACE SHIPS (MASS)

1 INTRODUCTION

1.1 This document presents the outcome of the regulatory scoping exercise (RSE) and
gap analysis of conventions emanating from the Legal Committee (LEG) with respect to
maritime autonomous surface ships (MASS).

1.2 The outcome of the LEG RSE, approved by LEG 108 (26 to 30 July 2021), provides
an overview of the extent to which the existing regulatory framework under its purview might
require amending or interpreting to address MASS operations. It further provides guidance to
LEG and interested parties to identify and decide on future work on MASS and, as such,
facilitate the preparation of requests for, and consideration and approval of, new outputs.

1.3 This outcome document follows the content and structure of the Outcome of the
regulatory scoping exercise for the use of MASS developed and approved by the Maritime
Safety Committee (MSC) for conventions under MSC's purview (MSC.1/Circ.1638) in order to
ensure a consistent approach to the MASS RSE across IMO's organs. However, where
appropriate, deviations have been made in order to accommodate the particular nature of the
conventions under LEG's purview.

2 BACKGROUND

2.1 MSC 98, in June 2017, noted that the maritime sector was witnessing an increased
deployment of MASS to deliver safe, cost-effective and high-quality results. In this context,
MASS could include ships with different levels of automation, from partially automated
systems, which assisted the human crew, to fully autonomous systems, which were able to
undertake all aspects of a ship's operation without the need for human intervention. Significant
academic and commercial research and development (R&D) was ongoing on all aspects of
MASS, including remotely controlled and autonomous navigation, vessel monitoring and
collision avoidance systems.

2.2 Although technological solutions were being developed and deployed, delegations
were of the view that there was a lack of clarity on the correct application of existing IMO
instruments to MASS. Delegations believed that IMO needed to ensure that MASS designers,
builders, owners and operators had access to a clear and consistent regulatory framework,
guided by the Principles to be considered when drafting IMO instruments
(resolution A.1103(29)), in order to be able to demonstrate compliance with IMO instruments.

2.3 Following consideration, MSC 98 agreed to include in its 2018-2019 biennial agenda
an output on "Regulatory scoping exercise for the use of Maritime Autonomous Surface Ships
(MASS)" with a target completion year of 2020.

2.4 In April 2018, LEG 105 also agreed to include a new output entitled "Regulatory
scoping exercise and gap analysis of conventions emanating from the Legal Committee with
respect to Maritime Autonomous Surface Ships (MASS)" in its 2018-2019 biennial agenda with
a target completion year of 2022.
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2.5 At MSC 99, in May 2018, the Committee started to develop a framework for the RSE
and defined the aim, the objective, the preliminary definition of MASS and degrees of
autonomy, the list of mandatory instruments to be considered and the applicability in terms of
type and size of ships.

2.6 MSC 100, in December 2018, approved the framework for the RSE, which contained
definitions, a methodology consisting of a two-step approach and a plan of work and
procedures (MSC 100/20/Add.1, annex 2) and invited interested Member States and
international organizations to participate actively in the exercise. The Committee also approved
the holding of an intersessional meeting of the Working Group on MASS between MSC 101
and 102, with the aim of finalizing the RSE at MSC 102. Furthermore, the Committee requested
the Secretariat to develop a web platform as part of the Global Shipping Information System
(GISIS) to facilitate the RSE.

2.7 LEG 106, in March 2019, approved the framework for the LEG RSE and a plan of
work and procedures (LEG 106/16, annex 3), following the same two-step approach and the
same methodology developed by MSC 100, i.e. an initial review of the LEG instruments with
the agreed methodology and an analysis of the most appropriate way of addressing MASS
operations.

2.8 The LEG RSE followed the timeline set out in annex 3 to document LEG 106/16,
which was subsequently updated and circulated through Circular Letter No.4030. LEG used
the MASS module on GISIS as a web platform to share the initial review and analysis, provide
comments and revise the initial review and the analysis based on the comments received.

2.9 LEG decided not to hold an intersessional Working Group on MASS, but instead
requested the volunteering Member States which had conducted the initial review and
subsequent analysis of the most appropriate way of addressing MASS operations to report the
results of both steps of the LEG RSE to LEG 107.

2.10 The Facilitation Committee (FAL), at its forty-third session in April 2019, also agreed
to include in its 2020-2021 biennial agenda a new output on "Regulatory scoping exercise for
the use of Maritime Autonomous Surface Ships (MASS)" with a target completion year of 2020.
Like LEG, FAL decided to use the framework for the RSE for the use of MASS approved by
MSC 100, and to use the MASS module on GISIS as a medium to share the initial review and
analysis, provide comments and revise the initial review and the analysis based on the
comments received. The FAL RSE was scheduled to be finalized at FAL 44 in April 2020.

2.1 Owing to the COVID-19 pandemic, both MSC 102 and LEG 107, in November and
December 2020, respectively, deferred consideration of this matter to MSC 103 and LEG 108,
respectively. FAL 44 (April 2020) and FAL 45 (June 2021) also postponed the consideration
of its agenda item on MASS; instead FAL 45 decided to hold an intersessional Working Group
on MASS in October 2021 to complete the FAL RSE.

212 MSC 103, in May 2021, finalized the RSE for the conventions under its purview and
approved the outcome as set out in Outcome of the regulatory scoping exercise for the use of
MASS (MSC.1/Circ.1638).

213 LEG 108, in July 2021, also finalized the RSE for the conventions emanating from
LEG and approved the outcome as set out in this document.
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3 FRAMEWORK AND PROCESS OF THE LEG RSE
Aim and objective

3.1 The aim of the LEG RSE was to determine how safe, secure and environmentally
sound MASS operations and the related legal matters might be addressed in IMO instruments.

3.2 The objective of the RSE on MASS conducted by LEG was to assess the degree to
which the existing regulatory framework under its purview might be affected in order to address
MASS operations.

Glossary

3.3 LEG used the glossary developed by MSC for the RSE of instruments under its
purview to ensure a consistent approach throughout the Organization. The glossary, in
particular the degrees of autonomy, was developed specifically for the purpose of the RSE and
does not pre-empt future definitions that may be considered at the later stage.

3.4 Forthe purpose of the RSE, "MASS" was defined as a ship which, to a varying degree,
can operate independent of human interaction.

3.5 To facilitate the process of the RSE, the degrees of autonomy were organized as
follows:

Degree one: Ship with automated processes and decision support: Seafarers are on
board to operate and control shipboard systems and functions. Some operations may
be automated and at times be unsupervised but with seafarers on board ready to take
control.

Degree two: Remotely controlled ship with seafarers on board: The ship is controlled
and operated from another location. Seafarers are available on board to take control
and to operate the shipboard systems and functions.

Degree three: Remotely controlled ship without seafarers on board: The ship is
controlled and operated from another location. There are no seafarers on board.

Degree four: Fully autonomous ship: The operating system of the ship is able to make
decisions and determine actions by itself.

3.6 The above list does not represent a hierarchical order. It should be noted that MASS
could be operating at one or more degrees of autonomy for the duration of a single voyage.

Instruments

3.7 The list of mandatory instruments that were considered as part of the LEG RSE is set
out in appendix 1. These instruments were reviewed on an article or sub-paragraph level, as
decided by the volunteering Member State. Some instruments emanating from the Legal
Committee were not reviewed as part of the RSE, as no volunteer could be identified.
Instruments that were not negotiated under the auspices of IMO were not considered as part
of the LEG RSE, even though conventions dealing with the carriage of goods by sea, e.g. the
Hague-Visby Rules or the Rotterdam Rules, and conventions dealing with the rights and
working conditions of seafarers, such as the Maritime Labour Convention, 2006, may require
attention in the context of MASS.
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3.8 While the United Nations Convention on the Law of the Sea (UNCLOS) was not
considered as part of the LEG RSE, as it is not an IMO Convention, MASS will need to operate
within the legal framework set outin UNCLOS. As a result, UNCLOS will need to be considered
in IMO's future work on MASS, particularly if IMO develops an instrument regulating MASS
operations.

Type and size of ships

3.9 The application of the RSE was restricted to the applicability of the instruments under
consideration.

Web platform for the conduct of the RSE

3.10 A web platform as part of GISIS was developed by the Secretariat to facilitate the
RSE. The web platform was connected to the IMO web accounts, providing access only to
registered IMO Members." All IMO Members have read-only access to the web platform and
the information contained in the web platform will be retained for future reference until the
Committee decides otherwise.

Methodology

3.11 The review of instruments was conducted by volunteering Member States in two
steps. The list of mandatory instruments, as set out in appendix 1, also contains the names of
the volunteering Member States which undertook and supported the review of instruments.
IMO Members were able to submit comments on the work done by the volunteering Member
States through the web platform.

3.12 As a first step, an initial review of each article or sub-paragraph of each instrument
was undertaken and, for each degree of autonomy, one of the following answers was allocated
to each provision:

A apply to MASS and prevent MASS operations; or

B apply to MASS and do not prevent MASS operations and require no actions;
or

C apply to MASS and do not prevent MASS operations but may need to be

amended or clarified, and/or may contain gaps; or
D have no application to MASS operations.
3.13 Once the first step was completed, a second step was conducted to analyse and
determine the most appropriate way of addressing MASS operations, taking into account the
human element,? by:

I developing interpretations; and/or

Il amending existing instruments; and/or

Whenever the term "IMO Member" is used in this document, it includes Member Governments, associated
Member Governments, intergovernmental organizations with observer status and non-governmental
organizations in consultative status.

Refer to resolution A.947(23), Human element vision, principles and goals for the Organization.
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11 developing new instruments; or

v none of the above as a result of the analysis.
4 RESULTS OF THE REGULATORY SCOPING EXERCISE AT INSTRUMENT LEVEL
4.1 The results of the RSE at instrument level are set out in appendix 2, which provides

for all degrees of autonomy:

A the most appropriate way(s) of addressing MASS operations in those
instruments;

2 the reason for selecting the most appropriate way(s); and

3 an identification of potential gaps/themes that require addressing.

4.2 In general, the LEG RSE concluded that MASS could be accommodated within the
existing regulatory framework of LEG conventions without the need for major adjustments.

4.3 While the introduction of MASS appears to be entirely unproblematic under some
conventions under LEG's purview, others may require additional interpretations or
amendments to address the common potential gaps and themes. It appears that a new
instrument is not required for conventions emanating from LEG.

44 An overview of the most appropriate way of addressing MASS operations (I, II, 1ll,
or IV)3 for all instruments reviewed under the LEG RSE is set out in table 2 below:

IMO instruments Degrees of autonomy*

1 2 3 4
BUNKERS 2001 \Y v [, 11 [, 11
CLC 1969 [, 11, 1 [, 11, 1 [, 11, 1 [, 11, 1
CLC PROT 1976 v v v \Y
CLC 1992
(unofficial consolidated text) LA LA LA L AL
FUND 1992
(unofficial consolidated text) v v v v
FUND PROT 2003 v \Y v \Y
NUCLEAR 1971 \Y \Y \Y [, 11
PAL 1974 I I [, 11 I, 11
PAL 2002 | | Al Al
(certified consolidated text) ’ ’
PAL PROT 1976 v v v \Y

See paragraph 3.12 for the different options of addressing MASS operations.

4 See paragraph 3.5 for a description of the degrees of autonomy.
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IMO instruments Degrees of autonomy*

1 2 3 4
LLMC 1976 v Il Il Il
LLMC PROT 1996 I\ I I "
(unofficial consolidated text)
HNS 2010 \Y I I 1l I 1l
(unofficial consolidated text) ’ ’
SALVAGE 1989 \Y v I I
NAIROBI WRC 2007 \Y I L1l I 1l
SUA 1988 \Y \Y v v
SUA 2005
(certified consolidated text) v v v v
SUA PROT 1988 v v v \Y
SUA PROT 2005
(certified consolidated text) v v v v

Table 2 — Overview of the analyses of the most appropriate way of addressing MASS
operations (second step analysis of LEG RSE)

5 COMMON POTENTIAL GAPS AND/OR THEMES AND POTENTIAL LINKS
BETWEEN INSTRUMENTS

Common potential gaps and/or themes

51 Having reviewed the results of the RSE for the different conventions emanating from
the Legal Committee, as set outin appendix 2, the following issues were identified as the main
potential common gaps and/or themes that may require clarification to accommodate MASS
within the existing regulatory framework:

A the role and responsibility of the master;
2 the role and responsibility of the remote operator;
3 questions of liability;
4 definitions/terminology of MASS; and
5 certificates.
52 It should be noted that these potential gaps and themes are not exhaustive and that

the order in which they are presented does not reflect any order of priority.
The role and responsibility of the master
5.3 The RSE identified those provisions that require an action by the master of the ship.

It was concluded that, in these cases, it may be necessary to clarify who, if anybody, would
have to satisfy the role of the master in the case of a MASS with no master on board,;
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if an owner (or charterer) would have additional duties or liabilities when operating a
semi-autonomous or fully autonomous vessel; or if certain responsibilities that would normally
belong to the master would transfer to those actually on board a vessel in cases of
semi-autonomous vessels with limited crews, or could be carried out by personnel not on board
the MASS.

The role and responsibility of the remote operator

5.4 The RSE also showed that it may be necessary to clarify the role and responsibility of
the remote operator. In particular, it may be necessary to clarify whether the remote operator
might fall within the scope of the terms, including but not limited to, "operator" or "servant or
agent", which are used within the liability and compensation regime, in order for the liability,
channelling and subrogation provisions in those conventions to clearly accommodate MASS.
While the view was expressed that the term "operator" used in the conventions was intended
to refer to the commercial operator of a ship, and not a remote operator in the context of MASS,
it appears that a clarifying discussion on this issue may be needed. It was noted in document
LEG 106/8/4 that the role of the remote operator within the liability regime would have to be
considered by the Legal Committee at some stage but was not considered as part of the RSE.

Questions of liability

5.5 New technologies relating to MASS will introduce new actors, e.g. remote operators,
remote control centres/stations, providers of network or computer systems, or system
developers. In this regard, the RSE indicates that it may be necessary to decide whether and
how these actors should be involved in the liability and compensation regime. Specifically, it
may be necessary to consider whether the current list of exonerations, the provisions on
channelling of liability and the provisions regarding subrogation are sufficient. While it was
highlighted that the strict liability of the shipowner, as an overriding principle of the liability and
compensation regime, should be maintained, it was also felt that the introduction of new actors
and technologies raised policy questions regarding the apportionment of liability under the LEG
conventions, which may have to be addressed in the future.

Definitions/terminology

5.6 In the context of new technologies and actors, existing definitions and general
terminology of the liability and compensation regime must be examined to ensure they remain
relevant. In this regard, it was noted that it may need to be clarified that MASS (in particular,
those at degrees 3 and 4) fall within the various definitions of "ship" and that those conventions
that do not contain a definition of "ship" also apply to MASS. Also, just as it was considered
necessary to clarify whether a remote operator would fall within the scope of "manager and
operator" or "any person", there might be uncertainty about whether the manufacturer or
programmer of a MASS or its components would fall within the scope of "manager and
operator" or "any person". Finally, it appears that the concepts "fault", "negligence" and
"intention" may require consideration in the context of harm caused by autonomous
technology. However, it was agreed that these considerations should not prevent the operation
of MASS under the current framework of LEG conventions.

Certificates

5.7 A cross-cutting issue for most liability conventions was how the insurance certificate,
which must be kept on board for port State control purposes, would be accessed on a MASS
without any seafarers on board. This is a question across other IMO conventions with such a
requirement.

I\LEG\108\LEG 108-16-1.docx



LEG 108/16/1
Annex 2, page 8

Potential links between instruments

5.8 Table 1 shows the instruments under the remit of the Legal Committee, in which the
common potential gaps and/or themes were identified, thus indicating the potential links

between instruments.

(certified consolidated
text)

Master | Remote | Liability Definitions/ | Certificates
operator | questions | terminology
BUNKERS 2001 V4 V4 V4 V4
CLC 1969 v v v
CLC PROT 1976
CLC 1992 (unofficial v v v v
consolidated text)
FUND 1992 (unofficial V4 V4
consolidated text)
FUND PROT 2003
NUCLEAR 1971 V4 V4
PAL 1974 v V4 V4
PAL 2002 (certified V4 V4 V4 V4
consolidated text)
PAL PROT 1976
LLMC 1976 V4 V4 V4
LLMC PROT 1996 V4 V4 V4
(unofficial consolidated
text)
HNS 2010 (unofficial V4 V4 V4 V4
consolidated text)
SALVAGE 1989 v V4 V4
NAIROBI WRC 2007 V4 N4 v
SUA 1988 v V4 V4
SUA 2005 (certified | v V4 V4
consolidated text)
SUA PROT 1988 V4
SUA PROT 2005 v

Table 1 — Overview of potential common gaps and themes

Potential links with MSC instruments

59 The RSE undertaken by MSC for the instruments under its purview identified the
following common potential gaps and/or themes (MSC.1/Circ.1638, paragraph 5.2):

A meaning of the terms master, crew or responsible person;

2 remote control station/centre;

3 remote operator as a seafarer;

4 provisions containing manual operations, alarms to the bridge;
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5 provisions requiring actions by personnel (fire, spillage cargo management,
onboard maintenance, etc.);

.6 certificates and manuals on board;

Ve connectivity, cybersecurity;

.8 watchkeeping;

9 implication of MASS in SAR,;

10 information to be available on board and required for the safe operation; and
A1 terminology.

5.10 It has been recognized that not all of these common potential gaps and/or themes are
of the same nature. Some of them are critical and fundamental issues which may shape the
course of addressing MASS operations, while others concern more technical aspects.

5.11 Some of these common potential gaps and/or themes are at the core of how to
introduce MASS operation safely and effectively in the regulatory framework and are regarded
as high-priority issues that cut through several IMO instruments and may require a policy
decision before addressing individual instruments. Among these are, for instance:

A meaning of the terms master, crew or responsible person;
2 remote control station/centre; and
3 remote operator designated as seafarer.

5.12 MSC concluded that the many common potential gaps and/or themes, which cut
across several instruments, could preferably be addressed holistically through a new
instrument (e.g. a MASS Code), which can be made mandatory by means of amending an
existing IMO convention, such as SOLAS (MSC.1/Circ.1638, paragraph 6.2).

513 It was also recognized that consideration of amendments to instruments, or
development of a new instrument, requires agreement on the use of terminology and is a policy
decision. One of the issues to be addressed was considered to be the re-evaluation of the
degrees of autonomy, taking into account the lessons learned during the RSE. This work could
include the development of a glossary (MSC.1/Circ.1638, paragraph 6.4).

5.14 MSC agreed that any future proposals for changes in the regulatory framework
required justification and, consequently, it was recognized that any future work on MASS
needed to be approved following a proposal for a new output (MSC.1/Circ.1638,
paragraph 6.10).

6 PRIORITIZATIONS OF COMMON POTENTIAL GAPS AND THEMES IDENTIFIED
BY THE LEG RSE AND POTENTIAL NEXT STEPS

Prioritization of common gaps and themes

6.1 As identified by MSC, some common potential gaps and/or themes are at the core of
how to introduce MASS operation safely and effectively in the regulatory framework and are
regarded as high-priority issues that cut through several IMO instruments and may require a
policy decision before individual instruments can be addressed.
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6.2 Both MSC and LEG have concluded that the role and responsibilities of the master
and the remote operator are such high-priority issues that must be addressed as a foundation
for any further work. Any discussion on liabilities of different new actors that are introduced
through the new technology related to MASS would rely on clear definitions of these new
actors, including their roles and responsibilities.

6.3 In addition, it has been recognized by both committees that the terminology needs to
be revisited and agreed. While a lot of the terminology requiring clarification overlaps between
the committees, there are some specific legal terms that require consideration in the context
of harm caused by autonomous technology, like the concepts of "fault", "negligence" and
"intention". However, this could be done as a second step once the core terminology has been
agreed, especially once the degrees of autonomy have been revisited.

6.4 One of the cross-cutting issues for most liability conventions is how the insurance
certificate, which must be kept on board for port State control purposes, would be accessed
on a MASS without any seafarers on board. While this is a question to be addressed across
all IMO conventions with such a requirement, it is not one that must be addressed with the
highest priority; instead, it can be addressed when the regulatory framework is adjusted or
clarified in light of MASS operations.

6.5 The priorities identified by MSC link well with those priorities identified by LEG. At the
core of the high-priority issues to be decided are general policy decisions on terminology and
the roles and responsibilities of new actors concomitant with the introduction of new
technologies relating to MASS. The consideration of these issues would best be addressed
jointly between the committees, so that both technical and legal aspects and questions of
liability are taken into account, when these terms are defined, while keeping in mind the
different purposes and functions of conventions under the purview of LEG and those under
MSC.

Potential next steps

6.6 The Legal Committee should invite proposals for a new output on MASS for those
issues identified to be specific to LEG. To ensure a coordinated approach, LEG should also
be involved in any MASS-related work with IMO's other committees, particularly with regard to
MASS-related definitions and terminology.

7 REFERENCES TO THE MATERIAL PRODUCED BEFORE AND DURING THE LEG RSE
IMO documents
7.1 A list of all IMO documents related to the LEG RSE is provided in appendix 3.

7.2 A list of all IMO documents related to the MSC RSE is set out in appendix 3 of the
Outcome of the regulatory scoping exercise for the use of MASS by the Maritime Safety
Committee for conventions under its purview (MSC.1/Circ.1638).

The MASS module of GISIS

7.3 The detailed analyses by the volunteering Member States of the instruments reviewed
in the course of the RSE, and all comments made by IMO Members, have been recorded in
the MASS module of GISIS. This web platform is connected to the IMO web accounts,
providing access to registered IMO Members only.
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APPENDIX 1

List of instruments and volunteering Members undertaking
or supporting the review of instruments

Instrument Member State preparing the|Supporting/assisting
initial review

BUNKERS 2001 China Republic of Korea

CLC 1969 Japan

CLC PROT 1976 Japan

CLC PROT 1992 Japan Singapore

FUND PROT 1992 Germany Japan

FUND PROT 2003 Germany Japan

NUCLEAR 1971 Australia

PAL 1974 France Marshall Islands

PAL PROT 1976 France Marshall Islands

PAL PROT 2002 France Marshall Islands

LLMC 1976 Republic of Korea United Kingdom
LLMC PROT 1996 Republic of Korea United Kingdom
SUA 1988 United States Switzerland
SUA PROT 1988 United States Switzerland
SUA 2005 United States Switzerland
SUA PROT 2005 United States Switzerland
SALVAGE 1989 Finland CMiI

NAIROBI WRC 2007 Sweden Luxembourg and Netherlands
HNS PROT 2010 Canada

INTERVENTION 1969 * *
INTERVENTION PROT 1973 * *

International Convention on|* *

Maritime Liens and Mortgages,

1993

International Convention on Arrest|* *

of Ships, 1999

* No volunteers came forward to review these instruments.
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APPENDIX 2
Results of the regulatory scoping exercise at instrument level

The application of IMO instruments, as currently drafted, is divided in the following categories:

A applied to MASS and prevented MASS operations; or

B applied to MASS and did not prevent MASS operations and required no actions; or

C applied to MASS and did not prevent MASS operations but might need to be amended or clarified, and/or might contain gaps;
or

D had no application to MASS operations.

The most appropriate way(s) of addressing MASS operations are categorized with the following four options:

I developing interpretations; and/or
I amending existing instruments; and/or
11 developing a new instrument; or

v none of the above as a result of the analysis.
1 International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (BUNKERS 2001)
Degree of The most Reason for selecting the most appropriate
autonomy ap‘|’3vr:yp(;|)ate way(s) of addressing MASS operations Potential gaps/themes that require addressing

Whether the list of exonerations in article 3 is sufficient
for the owner of MASS? Should the shipowner be held
liable if the damage is caused by the fault of the
decision support system?

The analysis indicates that the existing provisions
DEGREE ONE \Y of the Convention are effective for MASS at
degree one and require no further action.

Whether the list of exonerations is sufficient for the
owner of MASS? Should the shipowner be held liable
if the damage is caused by failure of the remote-
controlled system?

The analysis indicates that the existing provisions
DEGREE TWO \Y of the Convention are effective for MASS at
degree two and require no further action.
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Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
It may need to develop amendments in order to
address how can an unmanned MASS (without
seafarers on board) carry on board the cer_hﬂcate Although the definition of operator is not provided in
and produce the certificate when entering or , P .
. o . the Convention, it is intended to be commercial
leaving ports or arriving at or leaving from offshore "y
o . ) operator. Thus, a remote operator should not fall within
facilities. In this case, the most appropriate way of : . )
) . . the scope of ship operator in article 1(3). However, the
addressing MASS  operation isll. As .
DEGREE THREE I, 1l some comments indicate. the certificates do not/ M&aniNg of the remote operator may need to be clearly
. ’ prescribed separately to avoid ambiguity. Whether the
have to be carried on board or produced on|; . : o
; e C list of exonerations is sufficient for the owner of MASS?
request, provided the certificate is instead : . i
. . . . Should the owner be held liable if the damage is
provided in electronic format and accessible to all )
. . . caused by failure of the remote-controlled system?
States Parties. This may be an alternative for
MASS without amending the Convention. In this
case, the most appropriate way is I.
It may need to develop interpretations or|Whether the list of exonerations is sufficient for the
amendments in order to address how can an|owner of MASS? Should the shipowner be held liable
DEGREE FOUR I, 1l unmanned MASS (without seafarers on board)|if the damage is caused by a wrong decision made by
carry on board the certificate and produce the|artificial intelligence or failure of the technical
certificate. infrastructure?
2 International Convention on Civil Liability for Oil Pollution Damage, 1969 (CLC 1969)
Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
A policy choice must be made on some issues in
order to decide the most appropriate way to
GENERAL address MASS. Otherwise, consideration in the
Working Group and the Committee can be
wandering. Among others, the Legal Committee
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

should decide whether or not to include persons or
entities engaged in the new technological aspect
of navigation, such as a remote controller, a
provider of network or computer system, or a
programmer of software, into the scope of the
"channelling of liability" under CLC. If the Legal
Committee thinks that these parties should be
excluded from the liability for oil pollution, then that
should be made explicit by amending article I11(4)
of CLC. In this case, the most appropriate solution
is "IlI". However, taking into account the practice of
quasi-amendment of some provisions of CLC, the
Committee can make protocol to amend some
provisions of CLC, including article 11i(4). In this
case, the most appropriate way is "llI". In contrast,
if the Committee decides that such parties should
not be excluded from the liability for oil pollution,
CLC article 1ll(4) can be left as it is ("IV"), just as
manufacturers and classification societies are not
mentioned there, or the Committee can develop an
interpretation of article 11l(4) on this matter ("I").
Indeed, the Committee can also decide that such
parties should be liable for oil pollution in some
cases, then making new instrument ("lll") can be
the most appropriate way. But this choice can be
beyond the scope of the "channelling of liability."
While it is possible for the Committee not to make
a clear decision at this point of time and leave the
issue to domestic courts of the States, such an
approach will produce legal uncertainty for the
parties mentioned above, which might impede the
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Degree of The mqst Reason for selecting the most appropriate . . .
appropriate : h Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations

development, or the commercial operations, of the

MASS.
A policy choice must be made on some issues in order

A poli . . ._|to decide the most appropriate way to address MASS

policy choice must be made on some issues in heth t to includ tit
order to decide the most appropriate way to on whether or not fo include persons or entiies
DEGREE ONE 1L LV address MASS. Thus, it is appropriate to select all engaged in the new technological aspect of navigation,
h . S such as a remote controller, a provider of network or
e possible ways, i.e. I, II, lll and IV. .

computer system, or a programmer of software, into the
scope of the "channelling of liability" under CLC.
1. New technology will introduce new actors providing
such technology and new causes of exoneration
relating to such technology
It would be necessary for the Legal Committee to make
a decision on the policy of whether the current lists in
the clause of exoneration (article 111(2)), the channelling
clause (article 11i(4)), and the clause of subrogation
(article V(5)) are sufficient.

A policy choice must be made on some issues in 2. ansideration of "intention to cause damage,”

order to decide the most appropriate way to ‘negligence” and "recklessness"

DEGREE TWO (Y As to article 1lI(3), it would be necessary for the Legal

address MASS. Thus, it is appropriate to select all
the possible ways, i.e. |, Il, lll and IV.

Committee to make a policy decision about what the
owner of the tanker is required to prove to be
exonerated from his/her liability in case that the vessel
that suffers damages is a MASS. Suppose that a MASS
collided with a tanker and suffered oil pollution damage
since it has made a wrong manoeuvre without any
human action due to an error in its program. In such a
situation, there is no intention to cause damage nor
negligence of the owner of the MASS. Should the
owner of the tanker fully compensate for the oil pollution
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

damage of the owner of the MASS, even in such a
case? As to article V(2), it would be necessary for the
Legal Committee to make a policy decision about what
conduct of the owner of a tanker that is a MASS would
constitute its "act or omission, committed with the intent
to cause such loss, or recklessly and with knowledge
that such loss probably result". For example, would the
owner of a MASS tanker be denied of limitation when
he/she had some knowledge on the error in the
program of the MASS? If yes, knowledge about what
facts will deprive the owner of a tanker of right to limit
its liability? It would be beneficial either to have an
interpretation or a new provision to introduce a clear-
cut rule on this issue.

DEGREE THREE

L 1L 1V

A policy choice must be made on some issues in
order to decide the most appropriate way to
address MASS. Thus, it is appropriate to select all
the possible ways, i.e. |, Il, lll and IV.

1. New technology will introduce new actors providing
such technology and new causes of exoneration
relating to such technology

Please refer to the general comments and the
comments in degree 2.

2. Consideration of "intention to cause damage,"”
"negligence" and "recklessness”

Please refer to the comments in degree 2.

3. Others — Certificate (article VII(2), (4) and (12))

The Committee may need to reinterpret Article VII
which provides the duty to carry the certificate on board
of unmanned MASS. As many comments by IMO
Members at the first step indicated, this issue might be
resolved by developing interpretation. In this case, the
most appropriate way is "I", considering the current
widespread adoption of electronic certificates in the
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

maritime sector. However, the Legal Committee may
have an option to update the provisions of CLC, as
article 7(13) of the Bunker Convention and
article 12(13) of the Wreck Removal Nairobi
Convention. In this case, the most appropriate way
is "II". If the Committee decides to amend CLC for other
reasons, the provisions of CLC related to the certificate
should also be updated. In addition, it is also possible
that the Legal Committee (or the FAL Committee)
makes the legally binding instrument for resolving all
the problem related to the certificate. In this case, the
most appropriate way is "llI", developing new
instruments. The Committee may want to see different
forms and formats of certificate, which are more
suitable for unmanned MASS. In this case, there would
be several choices for most appropriate way of doing
so,i.e. |, 1, llland IV.

DEGREE FOUR

L, 1L 1V

A policy choice must be made on some issues in
order to decide the most appropriate way to
address MASS. Thus, it is appropriate to select all
the possible ways, i.e. |, II, lll and IV.

Please refer to the comments in degree 3.
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3 Protocol [of 1976] to the International Convention on Civil Liability for Oil Pollution Damage, 1969 (CLC PROT 1976)
Degree of The most Reason for selecting the most appropriate
appropriate : : Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
DEGREE ONE v Has no application to MASS operations.
DEGREE TWO v Has no application to MASS operations.
DEGREE THREE v Has no application to MASS operations.
DEGREE FOUR v Has no application to MASS operations.
4 International Convention on Civil Liability for Oil Pollution Damage, 1992 (CLC PROT 1992)
Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
A policy choice must be made on some issues in
order to decide the most appropriate way to
address MASS. Otherwise, consideration in the
Working Group and the Committee can be
wandering. Among others, the Legal Committee
should decide whether or not to include persons or
entities engaged in the new technological aspect
GENERAL of navigation, such as a remote controller, a
provider of network or computer system, or a
programmer of software, into the scope of the
"channelling of liability" under CLC. If the Legal
Committee thinks that these parties should be
excluded from the liability for oil pollution, then that
should be made explicit by amending article 11(4)
of CLC. In this case, the most appropriate solution
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

is "lI". However, taking into account the practice of
quasi-amendment of some provisions of CLC, the
Committee can make protocol to amend some
provisions of CLC, including article 11i(4). In this
case, the most appropriate way is "lll". In contrast,
if the Committee decides that such parties should
not be excluded from the liability for oil pollution,
CLC article 11I(4) can be left as it is ("IV"), just as
manufacturers and classification societies are not
mentioned there, or the Committee can develop an
interpretation of article 1l1(4) on this matter ("I").
Indeed, the Committee can also decide that such
parties should be liable for oil pollution in some
cases, then making new instrument ("lll") can be
the most appropriate way. But this choice can be
beyond the scope of the "channelling of liability."
While it is possible for the Committee not to make
a clear decision at this point of time and leave the
issue to domestic courts of the States, such an
approach will produce legal uncertainty for the
parties mentioned above, which might impede the
development, or the commercial operations, of the
MASS.
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

DEGREE ONE

L 1L 1V

A policy choice must be made on some issues in
order to decide the most appropriate way to
address MASS. Thus, it is appropriate to select all
the possible ways, i.e. |, II, lll and IV.

A policy choice must be made on some issues in order
to decide the most appropriate way to address MASS
on whether or not to include persons or entities
engaged in the new technological aspect of navigation,
such as a remote controller, a provider of network or
computer system, or a programmer of software, into the
scope of the "channelling of liability" under CLC.

DEGREE TWO

L 1L 1V

A policy choice must be made on some issues in
order to decide the most appropriate way to
address MASS. Thus, it is appropriate to select all
the possible ways, i.e. |, Il, lll and IV.

1. New technology will introduce new actors providing such
technology and new causes of exoneration relating to such
technology

It would be necessary for the Legal Committee to make a
decision on the policy of whether the current lists in the
clause of exoneration (article 111(2)), the channelling clause
(article 111(4)), and the clause of subrogation (article V(5))
are sufficient.

2. Consideration of ‘"intention to cause damage,"
"negligence"” and "recklessness”

As to article 11I(3), it would be necessary for the Legal
Committee to make a policy decision about what the owner
of the tanker is required to prove to be exonerated from
his/her liability in case that the vessel that suffers damages
is a MASS. Suppose that a MASS collided with a tanker
and suffered oil pollution damage since it has made a
wrong manoeuvre without any human action due to an
error in its program. In such a situation, there is no intention
to cause damage nor negligence of the owner of the
MASS. Should the owner of the tanker fully compensate
for the oil pollution damage of the owner of the MASS, even
in such a case? As to article V(2), it would be necessary for
the Legal Committee to make a policy decision about what
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

conduct of the owner of a tanker that is a MASS would
constitute its "act or omission, committed with the intent to
cause such loss, or recklessly and with knowledge that
such loss probably result". For example, would the owner
of a MASS tanker be denied of limitation when he/she had
some knowledge on the error in the program of the MASS?
If yes, knowledge about what facts will deprive the owner
of a tanker of right to limit its liability? It would be beneficial
either to have an interpretation or a new provision to
introduce a clear-cut rule on this issue.

3. Others — Definition of Ship (article I(1))

The IOPC Funds have the Guidance Document for the
Definition of Ship, which presupposes the existence of
competent seafarers on board and has not considered the
emergence of remote-controlled ships or highly automated
ships. The Legal Committee might wish to notify the Funds
to deal with this issue.

DEGREE THREE

LA 1V

A policy choice must be made on some issues in
order to decide the most appropriate way to
address MASS. Thus, it is appropriate to select all
the possible ways, i.e. |, I, Il and IV.

1. New technology will introduce new actors providing such
technology and new causes of exoneration relating to such
technology

Please refer to the general comments and the comments
in degree 2.

2. Consideration of "intention to cause damage,"
"negligence" and "recklessness”

Please refer to the comments in degree 2.

3. Others

(1) Definition of Ship (article 1(1))

Please refer to the comments in degree 2.

(2) Certificate (article VII(2), (4) and (12))
The Committee may need to reinterpret article VII which
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

provides the duty to carry the certificate on board of
unmanned MASS. As many comments by IMO Members
at the first step indicated, this issue might be resolved by
developing interpretation. In this case, the most
appropriate way is "I", considering the current widespread
adoption of electronic certificates in the maritime sector.
However, the Legal Committee may have an option to
update the provisions of CLC as article 7(13) of the Bunker
Convention and article 12(13) of the Wreck Removal
Nairobi Convention. In this case, the most appropriate way
is "II". If the Committee decides to amend CLC for other
reasons, the provisions of CLC related to the certificate
should also be updated. In addition, it is also possible that
the Legal Committee (or the FAL Committee) makes the
legally binding instrument for resolving all the problem
related to the certificate. In this case, the most appropriate
way is "llI", developing new instruments. The Committee
may want to see different forms and formats of certificate,
which are more suitable for unmanned MASS. In this case,
there would be several choices for most appropriate way
of doing so, i.e. |, II, llland IV.

DEGREE FOUR

L 1L 1V

A policy choice must be made on some issues in
order to decide the most appropriate way to
address MASS. Thus, it is appropriate to select all
the possible ways, i.e. |, II, lll and IV.

Please refer to the comments in degree 3.
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5 International Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage, 1992
(FUND PROT 1992)

Degree of The most Reason for selecting the most appropriate
appropriate : - Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
DEGREE ONE Y, No changes necessary. Japan provided the following comments:
Article 4(2) for all degrees: The Legal Committee may
No changes necessary.
DEGREE TWO \Y g Y wish to consider whether the current list of exoneration
is sufficient for the Fund in cases in which a MASS is
DEGREE THREE v No changes necessary. involved. In particular, it might wish to closely examine
whether the Fund should be exonerated when a wrong
decision by the artificial intelligence or a failure of the
network, computer or other technological infrastructure
caused the incident. For this reason, article 4(2) as a
whole is classified as C.
DEGREE FOUR v No changes necessary.

Article 4(3) for all degrees: It is not clear whether and
how this provision is applied to cases in which a MASS
suffers the damage. LEG may wish to clarify intent to
cause damage when it comes to Al or systems of
MASS. Therefore, vessels of degree 2 to 4 are
classified as C.
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6 Protocol of 2003 to the International Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage, 1992 (FUND PROT 2003)

Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
DEGREE ONE v No changes necessary.
DEGREE TWO v No changes necessary.
DEGREE THREE v No changes necessary.
DEGREE FOUR v No changes necessary.
7 Convention relating to Civil Liability in the Field of Maritime Carriage of Nuclear Material, 1971 (NUCLEAR 1971)
Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
Generally, no change needed, except in relation to
DEGREE ONE v article 3. In regard to article 3, please refer to
comments under degree four.
Generally, no change needed, except in relation to
DEGREE TWO v article 3. In regard to article 3, please refer to
comments under degree four.
Generally, no change needed, except in relation to
DEGREE THREE v article 3. In regard to article 3, please refer to
comments under degree four.
There are two options for proceeding:
1) In relation to articles 1 and 2, a provision could|Clarification as to who is the 'operator' and individuals/
DEGREE FOUR [, 1l : ) N ; oL s . L s
clarify which entities/individuals are included within|entities to be included in 'any person'.
the term 'any person'. In relation to article 3, a
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

provision could clarify who is the 'operator' (e.g.
shipowner, operating company or another entity as
appropriate).

2) Developing an interpretation or interpretative
document that provides for:

a. articles 1 and 2 — clarification as to which
individuals/entities are included within the term
'any person' if deemed appropriate. Consideration
should be given to whether the term 'any person'
requires clarification or narrowing due to MASS;
b. article 3 — clarification as to who is the 'operator'.
The operator could be interpreted as either the
'shipowner' or the ‘'operating company, as
appropriate. This article may require a policy
decision as to whether liability should prima facie
lie with the shipowner or the operating company or
whether they should be jointly and severally liable.
The development of an interpretation or
interpretative document would be easier to
implement but amending the Convention would
provide a more permanent result. Considering this
Convention only requires clarification, and many
other Conventions may require significant
amendment, we propose developing an
interpretation as the preferred option.
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8 Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 1974 (PAL 1974)

Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

DEGREE ONE

No specific difficulty has been identified for the
application of the Athens 1974 Convention as
regards ships with degree one of autonomy.

None.

DEGREE TWO

Few difficulties have been identified for the
application of the Athens 1974 Convention with
regard to ships with degree two of autonomy.
These difficulties could be resolved through
developed interpretations, but there was no
consensus on whether such interpretations were
actually really needed, or if the 1974 Convention is
providing enough clarity. The points on which
clarifications may be necessary are listed below:
Does the notion of "servants or agent of the carrier,
acting within the scope of their employment" cover
the persons or entity that would supervise the
autonomous operation of the ship (such as
persons in charge of shore based remote control)?
Could an accident caused by a defect in a MASS
system be regarded as a "fault or neglect of the
carrier"? Could a defect of the autonomous
systems of a MASS - including on the shore side
— be considered as a "defect of the ship"? Could
accidents caused by autonomous systems and
equipment lead to a loss of the right to limit liability?

The following notions require specific care:

- servants or agents of the carrier;

- fault or neglect of the carrier; and

- defect of the ship and of loss of the right to limit
liability, as related to the operations of the
autonomous system and to the person supervising it.
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Degree of The mqst Reason for selecting the most appropriate . . .
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
Some difficulties have been identified for the
application of the Athens 1974 Convention with regard
to ships with degree three of autonomy. These
difficulties could be addressed by developing
interpretations or amendments; however, there was|The following notions require specific care:
no consensus on whether such interpretations or
amendments are actually necessary. The points on|- servants or agents of the carrier;
which clarifications may be necessary are below|- fault or neglect of the carrier; and
DEGREE THREE Ll listed: Could the remote operator be considered as the |- defect of the ship and of loss of the right to limit

performing carrier? Would a defect of a MASS
system, including its land-based components, be
considered a "defect of the ship" within the meaning of
the Convention? Would those who supervise the
autonomous operations of the ship be considered as
"servant or agent of the carrier"? Could the carrier lose
its right to limit liability in relation with an accident
caused by a MASS system? Does the liability of the
MASS designer need special consideration?

liability, as related to the operations of the
autonomous system and to the person supervising it.

The question of the liability of the MASS designer
requires specific consideration.

DEGREE FOUR

Some difficulties have been identified for the
application of the Athens 1974 Convention with regard
to ships with degree four of autonomy. These
difficulties could be addressed by developing
interpretations or amendments; however, there was
no consensus on whether such interpretations or
amendments are actually necessary. The points on
which clarifications may be necessary are below
listed: Could the remote operator be considered as the
performing carrier? Would a defect of a MASS
system, including its land-based components, be
considered a "defect of the ship" within the meaning of

The following notions require specific care:

- servants or agents of the carrier;

- fault or neglect of the carrier; and

- defect of the ship and of loss of the right to limit
liability, as related to the operations of the
autonomous system and to the person supervising it.

The question of the liability of the MASS designer
requires specific consideration.
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Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
the Convention? Would those who supervise the
autonomous operations of the ship be considered as
"servant or agent of the carrier"? Could the carrier lose
its right to limit liability in relation with an accident
caused by a MASS system? Does the liability of the
MASS designer need special consideration? Difficulty
of conceiving certain obligations of the carrier arising
from the status of luggage in a fully autonomous
context, unless it is understood that catering
personnel could be aboard despite a fully autonomous
navigation.
9 Protocol of 1976 to the Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 1974 (PAL
PROT 1976)
Degree of The most Reason for selecting the most appropriate
appropriate : - Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
Question raised: Does the introduction of the
Special Drawing Right as the Unit of Account in
DEGREE ONE IV plac;ge of the gold franc impact the future MASS
liability regime?
Analysis: There is no impact in the MASS context.
Conclusion: No amendment required.
DEGREE TWO v See comment under degree one.
DEGREE THREE v See comment under degree one.
DEGREE FOUR v See comment under degree one.
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10 Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 2002 (PAL PROT 2002)

Degree of The meSt Reason for selecting the most appropriate . . .
appropriate : : Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations

No difficulty was identified for the application of the
DEGREE ONE I Athens 2002 Convention in case of ships with level|None.
one autonomy.

Few difficulties were identified for the application of
the Athens 2002 Convention in case of ships with
level two autonomy. They could be addressed by
developing interpretations, but there was no
consensus on whether such interpretations were
actually really needed, or if the Convention was
clear enough. The points that may need
clarification were: Whether the notion of "servants
or agent of the carrier, acting within the scope of
their employment" covers the persons or entity that
would supervise the autonomous operation of the
ship (such as persons in charge of shore based
remote control)? Whether an accident caused by a
defect in a MASS system could be counted as a
"fault or neglect of the carrier"? Whether a defect
of the autonomous systems of a MASS, including
on the shore side, could be considered a "defect of
the ship? Whether accidents caused by
autonomous systems and equipment could lead to
a loss of the right to limit liability?

Notions of servants or agents of the carrier, of fault or
neglect of the carrier, of defect of the ship and of loss
of the right to limit liability, as related to the operations
of the autonomous system and to the person
supervising it.

DEGREE TWO
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defect of a MASS system, including its land-based
components, be considered a "defect of the ship"
within the meaning of the Convention? Would
those who supervise the autonomous operations
of the ship be "servant or agent of the carrier"?
Could the carrier lose its right to limit liability in
relation with an accident caused by a MASS
system Does the liability of the MASS designer
need special consideration?

Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing

autonomy way(s) way(s) of addressing MASS operations

Some difficulties were identified for the application

of the Athens 2002 Convention in case of ships

with level three autonomy. They could be

addressed by developing interpretations or

amendments, but there was no consensus on

whether such interpretations or amendments were . .

. Notions of servants or agents of the carrier, of fault or
actually really needed. The issues that may need | fth : f def f the shi dof |
clarification were: Could the remote operator be neg ect'o the carrier, of de ect of the ship and o 0SS
considered as tHe erformina carrier? Could a of the right to limit liability, as related to the operations

DEGREE THREE I, 1l P 9 ) of the autonomous system and to the person

supervising it.

Liability of the MASS designer

DEGREE FOUR

Some difficulties were identified for the application
of the Athens 2002 Convention in case of ships
with level four autonomy. They could be addressed
by developing interpretations or amendments, but
there was no consensus on whether such
interpretations or amendments were actually really
needed. The issues that may need clarification
were: Could the remote operator be considered as
the performing carrier? Would a defect of a MASS
system, including its land-based components, be
considered a "defect of the ship" within the
meaning of the Convention? Would those who

Notions of servants or agents of the carrier, of fault or
neglect of the carrier, of defect of the ship and of loss
of the right to limit liability, as related to the operations
of the autonomous system and to the person
supervising it.

Liability of the MASS designer
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

supervise the autonomous operations of the ship
be "servant or agent of the carrier"? Could the
carrier lose its right to limit liability in relation with
an accident caused by a MASS system? Difficulty
of conceiving certain obligations of the carrier in
relation to luggage in a fully autonomous context,
unless it is understood that catering personnel
could be aboard despite a fully autonomous
navigation. Does the liability of the MASS designer
need special consideration?

11 Convention on Limitation of Liability for Maritime Claims, 1976 (LLMC 1976)

Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

DEGREE ONE

v

All of the MASS applications at degree one are
categorized as "B", which means that it requires no
actions.

DEGREE TWO

In particular, there is ambiguity about the remote
operator. Some provisions (e.g. articles 1(2), 1(4))
may need to be amended or clarified, and/or may
contain gaps.

It is necessary to clarify whether the remote operator
might fall within the scope of "manager and operator”,

or the definition of "any person".

There is no definition of "ship" in the Convention.
A definition might be preferable to remove doubt over

whether a MASS at degrees 3 and 4 is a ship.
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contain gaps.

Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
. . - It is necessary to clarify whether the remote operator
In particular, there IS gmblgwty ab.out the remote might fall within the scope of "manager and operator",
operator. Some provisions (e.g. articles 1(2), 1(4)) or the definition of "any person”
DEGREE THREE Il may need to be amended or clarified, and/or may '

There is no definition of "ship" in the Convention.
A definition might be preferable to remove doubt over
whether a MASS at degrees 3 and 4 is a ship.

DEGREE FOUR

In particular, there is ambiguity about the
manufacturer or other programmers. Some
provisions (e.g. articles 1(2), 1(4)) may need to be
amended or clarified, and/or may contain gaps.

It is necessary to clarify whether a manufacturer or
other programmers of a MASS at degree 4 might fall
within the scope of "operator", or the definition of "any
person".

There is no definition of "ship" in the Convention.
A definition might be preferable to remove doubt over
whether a MASS at degrees 3 and 4 is a ship.

12 Convention on Limitation of Liability for Maritime Claims, 1976, as amended by the 1996 Protocol (LLMC PROT 1996)

Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

DEGREE ONE

v

All of the MASS applications at degree one are
categorized as "B", which means that it requires no
actions.

DEGREE TWO

In particular, there is ambiguity about the remote
operator. Some provisions (e.g. articles 1(2), 1(4))
may need to be amended or clarified, and/or may
contain gaps.

It is necessary to clarify whether the remote operator
might fall within the scope of "manager and operator”,
or the definition of "any person".

There is no definition of "ship" in the Convention.
A definition might be preferable to remove doubt over
whether a MASS at degrees 3 and 4 is a ship.
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Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
It is necessary to clarify whether the remote operator
In particular, there is ambiguity about the remote (r)nrl?:é ?;Iﬁm,:g: ;??aic;ogee}r:gn'r'nanager and operator’,
DEGREE THREE I operator. Some provisions (e.g. articles 1(2). 1(4)) |76 'is no definition of "ship” in the Convention.

may need to be amended or clarified, and/or may
contain gaps.

A definition might be preferable to remove doubt over
whether a MASS at degrees 3 and 4 is a ship.

DEGREE FOUR

In particular, there is ambiguity about the
manufacturer or other programmers. Some
provisions (e.g. articles 1(2), 1(4)) may need to be
amended or clarified, and/or may contain gaps.

It is necessary to clarify whether a manufacturer or
other programmers of a MASS at degree 4 might fall
within the scope of "operator", or the definition of "any
person".

There is no definition of "ship" in the Convention.
A definition might be preferable to remove doubt over
whether a MASS at degrees 3 and 4 is a ship.

13 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, 1988 (SUA 1988)

Degree of The most Reason for selecting the most appropriate
appropriate : h Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
As a result of the analysis, no amendment or new
instrument is necessary to maintain the
applicability of the Convention with respect to
MASS degree 1. The Convention is enacted and
DEGREE ONE IV enforced by signatory Member States through

domestic legislation and prosecutions. To the
extent any signatory Member State has
jurisdictional, terminological, or other
MASS-related legal concerns, those are matters
that may be addressed in that signatory Member
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Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
State's legal system and domestic implementation
of the Convention.
Australia, the United Kingdom, and Switzerland
recommended category |, i.e. that no changes be
made to the Convention, but interpretative
guidance be created. The United States carefully
considered all positions, but recommends category
IV, i.e. that no changes are needed.
DEGREE TWO v See comment under degree one.
DEGREE THREE v See comment under degree one.
DEGREE FOUR v See comment under degree one.

14 Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on the Continental Shelf, 1988
(SUA PROT 1988)

The most . .
Degree of appropriate Reason for selectmg the most appro.prlate Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations

As a result of the analysis, no amendment or new
instrument is necessary to maintain the
applicability of the Convention with respect to
MASS degree 1. The Convention is enacted and
DEGREE ONE v enforced by signatory Member States through
domestic legislation and prosecutions. To the
extent any signatory Member State has
jurisdictional, terminological, or other
MASS-related legal concerns, those are matters
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

that may be addressed in that signatory Member
State's legal system and domestic implementation
of the Convention.

Although the United Kingdom recommended that
guidance or amendment clarify that offences
against a fixed platform can be perpetrated on
land, such as by a land-based remote operator, a
remote operator could be prosecuted in a domestic
legal system through a variety of means, including,
but not limited to, the passage of domestic
legislation that expressly holds remote operators
liable; through any aiding and abetting provisions
of existing criminal provisions; or through a
Member State's criminal provisions on conspiracy.
Moreover, with respect to jurisdiction, article 3(4)
and article 3(5) expressly provide that the
jurisdictional provisions do not exclude additional
means of exercising criminal jurisdiction in
accordance with national law. No effort by IMO is
required.

DEGREE TWO

See comment under degree one.

DEGREE THREE

See comment under degree one.

DEGREE FOUR

See comment under degree one.
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15 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, 2005 (SUA 2005)

Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

DEGREE ONE

As a result of the analysis, no amendment or new
instrument is necessary to maintain the
applicability of the Convention with respect to
MASS degree 1. The Convention is enacted and
enforced by signatory Member States through
domestic legislation and prosecutions. To the
extent any signatory Member State has
jurisdictional, terminological, or other
MASS-related legal concerns, those are matters
that may be addressed in that signatory Member
State's legal system and domestic implementation
of the Convention.

Alternatively, Australia, Switzerland and the United
Kingdom support guidance to clarify that SUA
offences can be perpetrated on land, such as by a
land-based remote operator. Switzerland further
recommends guidance that unmanned Ilaw
enforcement vessels have indicia or markings that
indicate its status as a law enforcement vessel.

DEGREE TWO

See comment under degree one.

DEGREE THREE

See comment under degree one.

DEGREE FOUR

See comment under degree one.
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16 Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on the Continental Shelf, 2005
(SUA PROT 2005)

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Degree of

autonomy Potential gaps/themes that require addressing

As a result of the analysis, no amendment or new
instrument is necessary to maintain the applicability of
the Convention with respect to MASS degree 1. The
Convention is enacted and enforced by signatory
Member States through domestic legislation and
prosecutions. To the extent any signatory Member
State has jurisdictional, terminological, or other MASS
related legal concems, those are matters that may be
addressed in that signatory Member State's legal
system and domestic implementation of the
Convention.

Although the United Kingdom recommended that
guidance or amendments clarify that offences against
a fixed platform can be perpetrated on land, such as by
a land-based remote operator, a remote operator could
be prosecuted in a domestic legal system through a
variety of means, including, but not limited to, the
passage of domestic legislation that expressly holds
remote operators liable; through any aiding and
abetting provisions of existing criminal provisions; or
through a Member State's criminal provisions on
conspiracy. Moreover, with respect to jurisdiction,
articles 3(4) and 3(5) make express that the
jurisdictional provisions do not exclude additional
means of exercising criminal jurisdiction in accordance
with national law. No effort by IMO is required.

DEGREE ONE v

DEGREE TWO v See comment under degree one.
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Degree of The most Reason for selecting the most appropriate
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
DEGREE THREE v See comment under degree one.
DEGREE FOUR v See comment under degree one.
17 International Convention on Salvage, 1989 (SALVAGE 1989)
Degree of The most Reason for selecting the most appropriate
appropriate : - Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
DEGREE ONE v
DEGREE TWO v
The issue of the remote operator/master is an
DEGREE THREE overriding issue that need§ to be sqlveq taqug into
account all instruments in coordination with all
responsible committees.
The issue of the master is an overriding issue that
DEGREE FOUR _needs to bg solveq tgklng _ into account _ all
instruments in coordination with all responsible
committees.
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18 Nairobi International Convention on the Removal of Wrecks, 2007 (NAIROBI WRC 2007)

Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

GENERAL

Some States have expressed the wish to discuss
the need to increase the list of cases of
exoneration regarding liability claims in article 10
of the Convention.

DEGREE ONE

There seems to be no need for changes, i.e. there
should be no problem with applying the Convention
as it is for ships with degree one autonomy.

DEGREE TWO

Some clarification may be needed regarding the
role of the master and remote operator concerning
certain reporting obligations.

DEGREE THREE

The analysis has shown that some articles of the
Convention will need to be clarified or amended
before they can be applied to remotely controlled
ships without seafarers on board. This includes the
obligation to carry certificates on the vessel and the
requirements relating to the reporting of wrecks.

DEGREE FOUR

For fully autonomous ships amendments and
clarifications will be needed in relation to the same
articles as for degree three.
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19 International Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious
Substances by Sea, 2010 (HNS PROT 2010)

Degree of The mc?st Reason for selecting the most appropriate . . .
appropriate : . Potential gaps/themes that require addressing
autonomy way(s) way(s) of addressing MASS operations
MASS can be accommodated within the existing
HNS 2010. However, MASS do raise certain policy
questions, such as how to appropriately classify
the remote operator for the purposes of the
channelling provisions in the Convention that may
GENERAL benefit from further consideration. Depending
upon the outcomes of these discussions it may be
necessary to develop common interpretations
and/or consider amendments to the conventions to
more clearly implement the desired policy
outcome.
The Convention can accommodate MASS at this PrﬁdFCt I§b|l|ty. ShOUI(Ijt tr;e own?r ?tebheld I|abtle i ihz
DEGREE ONE v degree of autonomy without the need for further potu 'O,r; amage results from a tau by an automate
changes. system? Is tr'1er§ a.r.1eefd to gonS|der further exemptions
to the owner's liability in articles 7 and 147
MASS can be accommodated at this degree of
autonomy without the need for further changes. It|Product liability: should the owner be held liable if the
DEGREE TWO may be necessary to consider whether it is|pollution damage results from a fault within the remote-
necessary to clarify if a remote operator can be|controlled system? Is there a need to consider further
considered a servant or agent of the owner for the|exemptions to the owner's liability in articles 7 and 147
purpose of the channelling provisions in article 7.
MASS can be accommodated at this degree of
autonomy. Product liability: should the owner be held liable if the
pollution damage results from a fault within the remote-
DEGREE THREE L It may be necessary to either develop|controlled system? Is there a need to consider further
interpretations or consider amendments (e.g. to|exemptions to the owner's liability in articles 7 and 14?
article 12) in order to address the requirement for
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Degree of
autonomy

The most
appropriate
way(s)

Reason for selecting the most appropriate
way(s) of addressing MASS operations

Potential gaps/themes that require addressing

the certificate of insurance to be on board the
vessel if there are no seafarers on board.

It may be necessary to consider interpretations or
amendments to clarify whether the remote
operator may be considered a servant or agent of
the owner for the purpose of the channelling
provisions in article 7.

DEGREE FOUR

It may be necessary to either develop
interpretations or consider amendments (e.g. to
article 12) in order to address the requirement for
the certificate of insurance to be on board the
vessel if there are no seafarers on board.

It may be necessary to consider interpretations or
amendments to clarify whether the remote
operator may be considered a servant or agent of
the owner for the purpose of the channelling
provisions in article 7.

Product liability: should the owner be held liable if the
pollution damage results from a fault within the remote-
controlled system? Is there a need to consider further
exemptions to the owner's liability in articles 7 and 14?7
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APPENDIX 3

IMO documents related to the LEG RSE

LEG 105/11/1

Canada, Finland,
Georgia, Marshall
Islands, Norway,
Republic of Korea,
Turkey, Comité
Maritime International,
International Chamber
of Shipping, and
International Group of
Protection and

Proposal for a regulatory scoping exercise and gap
analysis with respect to Maritime Autonomous
Surface Ships (MASS)

Indemnity Associations
LEG 105/14 Secretariat Report of the Legal Committee on the work of its
105th session
LEG 106/8 Secretariat List of instruments under the purview of the Legal
Committee
LEG 106/8/1 Secretariat Outcomes of MSC 99 and MSC 100 regarding

MASS

LEG 106/8/2

Canada, Denmark,
Finland, France,
Georgia, Germany,
Marshall Islands,
Netherlands, Norway,
Republic of Korea,
United Arab Emirates,
United Kingdom, and
International Group of
Protection and
Indemnity Associations

Proposed framework, methodology and work plan
for the regulatory scoping exercise

LEG 106/8/3

China

Proposal on the action plan for the regulatory
scoping exercise for MASS

LEG 106/8/4

Republic of Korea

Considerations on the instruments, framework and
methodology for the Legal Committee's regulatory
scoping exercise

International

LEG 106/WP.5 Secretariat Report of the LEG Working Group on MASS

LEG 106/16 Secretariat Report of the Legal Committee on the work of its
106th session

LEG 107/8 Comité Maritime Summary of results of analysis of IMO instruments

under the purview of the Legal Committee
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LEG 107/8/Corr.1

Comité Maritime

Summary of results of analysis of IMO instruments

International under the purview of the Legal Committee
LEG 107/8/1 Sweden Summary of results of the first and second steps of
the RSE for the Nairobi International Convention on
the Removal of Wrecks, 2007
LEG 107/8/2 Japan Summary of results of the LEG regulatory scoping
exercise for the International Convention on Civil
Liability for Oil Pollution Damage, 1992 (1992 CLC)
LEG 107/8/3 Australia Summary of results of the LEG regulatory scoping
exercise for the Convention relating to Civil Liability
in the Field of Maritime Carriage of Nuclear Material,
1971
LEG 107/8/4 Secretariat Progress on regulatory scoping exercise and gap
analysis by MSC and FAL
LEG 107/8/5 United States of Summary of results of the LEG regulatory scoping
America exercise for the Convention for the Suppression of
Unlawful Acts against the Safety of Maritime
Navigation, 1988
LEG 107/8/6 United States of Summary of results of the LEG regulatory scoping
America exercise for the Convention for the Suppression of
Unlawful Acts against the Safety of Maritime
Navigation, 2005
LEG 107/8/7 United States of Summary of results of the LEG regulatory scoping
America exercise for the Protocol for the Suppression of
Unlawful Acts against the Safety of Fixed Platforms
located on the Continental Shelf, 1988
LEG 107/8/8 United States of Summary of results of the LEG regulatory scoping
America exercise for the Protocol for the Suppression of

Unlawful Acts against the Safety of Fixed Platforms
located on the Continental Shelf, 2005

LEG 107/8/9

China and Republic of
Korea

Summary of results of the LEG regulatory scoping
exercise for the International Convention on Civil
Liability for Bunker Qil Pollution Damage, 2001

LEG 107/8/10

Republic of Korea and

Summary of results of the LEG regulatory scoping

United Kingdom exercise for the Convention on Limitation of Liability
for Maritime Claims, 1976 (LLMC 1976) and the
Protocol of 1996 to amend LLMC 1976 (LLMC
PROT 1996)
LEG 107/8/11 Finland Summary of results of the LEG regulatory scoping

exercise of the International Convention on Salvage,
1989
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LEG 107/8/12

France and Marshall
Islands

Summary of results of the LEG regulatory scoping
exercise for the Athens Convention relating to the
Carriage of Passengers and their Luggage by Sea,
1974

LEG 107/8/13

France and Marshall
Islands

Summary of results of the LEG regulatory scoping
exercise for the Athens Convention relating to the
Carriage of Passengers and their Luggage by Sea,
2002

LEG 107/8/14

France and Marshall
Islands

Summary of results of the LEG regulatory scoping
exercise for the Protocol of 1976 to the Athens
Convention relating to the Carriage of Passengers
and their Luggage by Sea, 1974

LEG 107/8/15

Canada

Summary of results of the LEG regulatory scoping
exercise for the International Convention on Liability
and Compensation for Damage in Connection with
the Carriage of Hazardous and Noxious
Substances by Sea, 2010

LEG 107/8/16

Germany

Summary of results of the LEG regulatory scoping
exercise for the International Convention on the
Establishment of an Intenational Fund for
Compensation for Oil Pollution Damage, 1992

LEG 107/8/17

Secretariat

Summary of main gaps and common themes in
instruments under the purview of the Legal
Committee

LEG 107/8/18

International Federation
of Shipmasters'

Comment on documents LEG 107/8, LEG 107/8/1,
LEG 107/8/5, 107/8/6 and LEG 107/8/11 regarding

Associations the role of the master

LEG 107/18/2 Secretariat Report of the Legal Committee on the work of its
107th session

LEG 108/7 Secretariat Finalization of regulatory scoping exercise and gap
analysis by MSC 103

LEG 108/7/1 Russian Federation Comments on documents LEG 107/8 and
LEG 107/8/17 in respect of legal regulation of MASS
trials in the Russian Federation

LEG 108/WP.7 Secretariat Report of the LEG Working Group on MASS

LEG 108/16/1 Secretariat Report of the Legal Committee on the work of its

108th session

k%
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ANNEX 3

DRAFT RESOLUTION ON INTERPRETATION OF ARTICLE 4 OF THE CONVENTION ON
LIMITATION OF LIABILITY FOR MARITIME CLAIMS, 1976

THE STATES PARTIES TO THE CONVENTION ON LIMITATION OF LIABILITY FOR
MARITIME CLAIMS, 1976, PRESENT AT THE THIRTY-SECOND SESSION OF THE
ASSEMBLY OF THE INTERNATIONAL MARITIME ORGANIZATION,

RECALLING that the International Maritime Organization has adopted a comprehensive
limitation, liability and compensation regime that seeks to ensure that claimants receive prompt
and adequate compensation, without the need for legal recourse, and that this regime
represents a carefully negotiated compromise that balances the obligations and interests of
governments, claimants and industry,

RECALLING ALSO that this regime encompasses the International Convention on Civil
Liability for Oil Pollution Damage, 1992 (the 1992 Civil Liability Convention), the International
Convention on Liability and Compensation for Damage in connection with the Carriage of
Hazardous and Noxious Substances by Sea, 2010 (the 2010 HNS Convention), the
International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (the 2001
Bunkers Convention) and the Nairobi International Convention on the Removal of
Wrecks, 2007 (the 2007 Nairobi Wreck Removal Convention) (together the Conventions),

RECALLING FURTHER that the Organization has adopted the Convention on Limitation of
Liability for Maritime Claims, 1976 (the 1976 LLMC Convention), as amended by the Protocol
of 1996 to Amend the Convention on Limitation of Liability for Maritime Claims, 1976 (the 1996
LLMC Protocol), that provides that the shipowner may limit liability for certain specific claims
as prescribed in article 2 of that Convention,

RECOGNIZING that the effective operation of the regime is dependent upon a uniform
implementation and application that is consistent with the aims and objectives agreed at the
time of their adoption, and that will ensure the Conventions are applied equally and equitably
to all parties and claimants,

RECOGNIZING ALSO the need to provide legal certainty in the interpretation and application
of the Conventions and to assist present and future States Parties to the Conventions, the 1976
LLMC Convention and the 1996 LLMC Protocol to apply them in a uniform manner,

CONSCIOUS that the purpose and objectives of the Conventions, to ensure that claimants
receive prompt and adequate compensation, are achieved through the mechanisms
establishing strict liability of the shipowner, the channelling of liability to the shipowner
irrespective of fault and a requirement to maintain insurance or other financial security,

CONSCIOUS ALSO that the Conventions, the 1976 LLMC Convention and the 1996 LLMC
Protocol are underpinned by the right of the shipowner, their insurer or provider of financial
security, to limit their liability, and that the nature of such a right is inextricably linked to higher
limits of liability and the insurability of such liabilities,

CONSCIOUS FURTHER that the 1992 Civil Liability Convention, the 2010 HNS Convention
and the 1996 LLMC Protocol all provide for increases to these limits of liability in prescribed
circumstances,
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NOTING that the right to limit liability is prescribed in article 1(1) of the 1976 LLMC Convention,
article V(1) of the 1992 Civil Liability Convention and article 9(1) of the 2010 HNS Convention,

RECALLING the references to the right to limit liability under the 1976 LLMC Convention, as
amended, in article 6 of the 2001 Bunkers Convention and article 10(2) of the 2007 Nairobi
Wreck Removal Convention,

BEING AWARE that the 1976 LLMC Convention, the 1992 Civil Liability Convention and
the 2010 HNS Convention provide that the shipowner shall not be entitled to limit its liability if
it is proved that the pollution damage, damage or loss, resulted from his or her personal act or
omission, committed with the intent to cause such pollution damage, damage or loss, or
recklessly and with knowledge that such pollution damage, damage or loss would probably
result (the test for breaking the right to limit liability),

BEING AWARE ALSO that the Conventions provide that, even if the shipowner is not entitled
to limitation of liability, their insurer or provider of financial security may avail themselves of, or
benefit from, the limits of liability prescribed therein,

RECOGNIZING that the test for breaking the right to limit liability was presented and adopted
at the 1976 International Conference on the LLMC Convention as part of a package that was
coupled with higher limits of liability (than the International Convention Relating to the
Limitation of the Liability of Owners of Seagoing Ships, 1957),

CONSIDERING the difficulties which might arise from differing, and inconsistent,
interpretations of the test for breaking the right to limit liability, and that without a Unified
Interpretation of the test, eligible claimants may be deprived of prompt compensation,

CONCERNED that inconsistent application or interpretation of the test for breaking the right to
limit liability that differs in scope from the intention could result in confusion and uncertainty
and an unequal treatment of claimants,

ACKNOWLEDGING the importance of a Unified Interpretation of the test for breaking the right
to limit liability to the long-term sustainability of the regime, and that the test can only operate
and be effective if the States Parties affirm the meaning of the test in line with the principles
which gave birth to it,

NOTING that the principles underpinning the test for breaking the right to limit liability are
identified in the Travaux Préparatoires of the 1976 LLMC Convention,

DESIRING to reaffirm these principles by means of a Unified Interpretation,

UNDERSTANDING ALWAYS that the courts in States Parties are the final arbiters on the
interpretation of the Conventions, the 1976 LLMC Convention and the 1996 LLMC Protocol,
but that an affirmation of the test for breaking the right to limit liability in the form of a Unified
Interpretation would assist courts, as well as governments, claimants, shipowners and
insurers, in their interpretation and understanding of the test,

RECOGNIZING that, under the Vienna Convention on the Law of Treaties, 1969, "A treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.” (Article 31(1)) and
that "Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31 (...)" (article 32),
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HAVING CONSIDERED the recommendations made by the Legal Committee at its 108th
session,

1 AFFIRM that the test for breaking the right to limit liability as contained in article 4 of
the 1976 LLMC Convention is to be interpreted:

(a) as virtually unbreakable in nature, i.e. breakable only in very limited
circumstances and based on the principle of unbreakability;

(b) to mean a level of culpability analogous to wilful misconduct, namely:
(i) a level higher than the concept of gross negligence, since that
concept was rejected by the 1976 International Conference on

Limitation of Liability for Maritime Claims;

(i) a level that would deprive the shipowner of the right to be
indemnified under their marine insurance policy; and

(iii) a level that provides that the loss of entitlement to limit liability
should begin where the level of culpability is such that insurability
ends;

(c) that the term "recklessly" is to be accompanied by "knowledge" that such

pollution damage, damage or loss would probably result, and that the two
terms establish a level of culpability that must be met in their combined
totality and should not be considered in isolation of each other; and

(d) that the conduct of parties other than the shipowner, for example the master,
crew or servants of the shipowner, is irrelevant and should not be taken into
account when seeking to establish whether the test has been met;

2 REQUEST the Secretary-General of the International Maritime Organization to circulate
copies of the present resolution to all States which have signed, ratified or acceded to the 1976
LLMC Convention;

3 ALSO REQUEST the Secretary-General of the Organization to circulate copies of the
present resolution to all Member States of the Organization.

*kk
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ANNEX 4

DRAFT RESOLUTION ON INTERPRETATION OF ARTICLE 4 OF THE CONVENTION ON
LIMITATION OF LIABILITY FOR MARITIME CLAIMS, 1976

THE STATES PARTIES TO THE PROTOCOL OF 1996 TO AMEND THE CONVENTION ON
LIMITATION OF LIABILITY FOR MARITIME CLAIMS, 1976, PRESENT AT THE
THIRTY-SECOND SESSION OF THE ASSEMBLY OF THE INTERNATIONAL MARITIME
ORGANIZATION,

RECALLING that the International Maritime Organization has adopted a comprehensive
limitation, liability and compensation regime that seeks to ensure that claimants receive prompt
and adequate compensation, without the need for legal recourse, and that this regime
represents a carefully negotiated compromise that balances the obligations and interests of
governments, claimants and industry,

RECALLING ALSO that this regime encompasses the International Convention on Civil
Liability for Qil Pollution Damage, 1992 (the 1992 Civil Liability Convention), the International
Convention on Liability and Compensation for Damage in connection with the Carriage of
Hazardous and Noxious Substances by Sea, 2010 (the 2010 HNS Convention), the
International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (the 2001
Bunkers Convention) and the Nairobi International Convention on the Removal of
Wrecks, 2007 (the 2007 Nairobi Wreck Removal Convention) (together the Conventions),

RECALLING FURTHER that the Organization has adopted the Convention on Limitation of
Liability for Maritime Claims, 1976 (the 1976 LLMC Convention), as amended by the Protocol
of 1996 to Amend the Convention on Limitation of Liability for Maritime Claims, 1976 (the 1996
LLMC Protocol), that provides that the shipowner may limit liability for certain specific claims
as prescribed in article 2 of that Convention,

RECOGNIZING that the effective operation of the regime is dependent upon a uniform
implementation and application that is consistent with the aims and objectives agreed at the
time of their adoption, and that will ensure the Conventions are applied equally and equitably
to all parties and claimants,

RECOGNIZING ALSO the need to provide legal certainty in the interpretation and application
of the Conventions and to assist present and future States Parties to the Conventions, the 1976
LLMC Convention and the 1996 LLMC Protocol to apply them in a uniform manner,

CONSCIOUS that the purpose and objectives of the Conventions, to ensure that claimants
receive prompt and adequate compensation, are achieved through the mechanisms
establishing strict liability of the shipowner, the channelling of liability to the shipowner
irrespective of fault and a requirement to maintain insurance or other financial security,

CONSCIOUS ALSO that the Conventions, the 1976 LLMC Convention and the 1996 LLMC
Protocol are underpinned by the right of the shipowner, their insurer or provider of financial
security, to limit their liability, and that the nature of such a right is inextricably linked to higher
limits of liability and the insurability of such liabilities,

CONSCIOUS FURTHER that the 1992 Civil Liability Convention, the 2010 HNS Convention
and the 1996 LLMC Protocol all provide for increases to these limits of liability in prescribed
circumstances,
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NOTING that the right to limit liability is prescribed in article 1(1) of the 1976 LLMC Convention,
article V(1) of the 1992 Civil Liability Convention and article 9(1) of the 2010 HNS Convention,

RECALLING the references to the right to limit liability under the 1976 LLMC Convention, as
amended, in article 6 of the 2001 Bunkers Convention and article 10(2) of the 2007 Nairobi
Wreck Removal Convention,

BEING AWARE that the 1976 LLMC Convention, the 1992 Civil Liability Convention and
the 2010 HNS Convention provide that the shipowner shall not be entitled to limit its liability if
it is proved that the pollution damage, damage or loss, resulted from his or her personal act or
omission, committed with the intent to cause such pollution damage, damage or loss, or
recklessly and with knowledge that such pollution damage, damage or loss would probably
result (the test for breaking the right to limit liability),

BEING AWARE ALSO that the Conventions provide that, even if the shipowner is not entitled
to limitation of liability, their insurer or provider of financial security may avail themselves of, or
benefit from, the limits of liability prescribed therein,

RECOGNIZING that the test for breaking the right to limit liability was presented and adopted
at the 1976 International Conference on the LLMC Convention as part of a package that was
coupled with higher limits of liability (than the International Convention Relating to the
Limitation of the Liability of Owners of Seagoing Ships, 1957),

CONSIDERING the difficulties which might arise from differing, and inconsistent,
interpretations of the test for breaking the right to limit liability, and that without a Unified
Interpretation of the test, eligible claimants may be deprived of prompt compensation,

CONCERNED that inconsistent application or interpretation of the test for breaking the right to
limit liability that differs in scope from the intention could result in confusion and uncertainty
and an unequal treatment of claimants,

ACKNOWLEDGING the importance of a Unified Interpretation of the test for breaking the right
to limit liability to the long-term sustainability of the regime, and that the test can only operate
and be effective if the States Parties affirm the meaning of the test in line with the principles
which gave birth to it,

NOTING that the principles underpinning the test for breaking the right to limit liability are
identified in the Travaux Préparatoires of the 1976 LLMC Convention,

DESIRING to reaffirm these principles by means of a Unified Interpretation,

UNDERSTANDING ALWAYS that the courts in States Parties are the final arbiters on the
interpretation of the Conventions, the 1976 LLMC Convention and the 1996 LLMC Protocol,
but that an affirmation of the test for breaking the right to limit liability in the form of a Unified
Interpretation would assist courts, as well as governments, claimants, shipowners and
insurers, in their interpretation and understanding of the test,

RECOGNIZING that, under the Vienna Convention on the Law of Treaties, 1969, "A treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.” (Article 31(1)) and
that "Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31 (...)" (article 32),
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HAVING CONSIDERED the recommendations made by the Legal Committee at its 108th
session:

1 AFFIRM that the test for breaking the right to limit liability as contained in article 4 of
the 1976 LLMC Convention is to be interpreted:

(a) as virtually unbreakable in nature i.e. breakable only in very limited
circumstances and based on the principle of unbreakability;

(b) to mean a level of culpability analogous to wilful misconduct, namely:
(i) a level higher than the concept of gross negligence, since that
concept was rejected by the 1976 International Conference on

Limitation of Liability for Maritime Claims;

(i) a level that would deprive the shipowner of the right to be
indemnified under their marine insurance policy; and

(iii) a level that provides that the loss of entitlement to limit liability
should begin where the level of culpability is such that insurability
ends;

(c) that the term "recklessly" is to be accompanied by "knowledge" that such

pollution damage, damage or loss would probably result, and that the two
terms establish a level of culpability that must be met in their combined
totality and should not be considered in isolation of each other; and

(d) that the conduct of parties other than the shipowner, for example the master,
crew or servants of the shipowner, is irrelevant and should not be taken into
account when seeking to establish whether the test has been met.

2 REQUEST the Secretary-General of the International Maritime Organization to circulate
copies of the present resolution to all States which have signed, ratified or acceded to the 1996
LLMC Protocol.

3 ALSO REQUEST the Secretary-General of the Organization to circulate copies of the
present resolution to all Member States of the Organization.
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ANNEX 5

DRAFT RESOLUTION ON INTERPRETATION OF ARTICLE 6 OF THE PROTOCOL OF
1992 TO AMEND THE INTERNATIONAL CONVENTION ON CIVIL LIABILITY FOR OIL
POLLUTION DAMAGE, 1969 AMENDING ARTICLE V(2) OF THE INTERNATIONAL
CONVENTION ON CIVIL LIABILITY FOR OIL POLLUTION DAMAGE, 1969

THE STATES PARTIES TO THE PROTOCOL OF 1992 TO AMEND THE INTERNATIONAL
CONVENTION ON CIVIL LIABILITY FOR OIL POLLUTION DAMAGE, 1969, PRESENT AT
THE THIRTY-SECOND SESSION OF THE ASSEMBLY OF THE INTERNATIONAL
MARITIME ORGANIZATION,

RECALLING that the International Maritime Organization has adopted a comprehensive
limitation, liability and compensation regime that seeks to ensure that claimants receive prompt
and adequate compensation, without the need for legal recourse, and that this regime
represents a carefully negotiated compromise that balances the obligations and interests of
governments, claimants and industry,

RECALLING ALSO that this regime encompasses the International Convention on Civil
Liability for Qil Pollution Damage, 1992 (the 1992 Civil Liability Convention), the International
Convention on Liability and Compensation for Damage in connection with the Carriage of
Hazardous and Noxious Substances by Sea, 2010 (the 2010 HNS Convention), the
International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001 (the 2001
Bunkers Convention) and the Nairobi International Convention on the Removal of
Wrecks, 2007 (the 2007 Nairobi Wreck Removal Convention) (together the Conventions),

RECALLING FURTHER that the Organization has adopted the Convention on Limitation of
Liability for Maritime Claims, 1976 (the 1976 LLMC Convention), as amended by the Protocol
of 1996 to Amend the Convention on Limitation of Liability for Maritime Claims, 1976 (the 1996
LLMC Protocol), that provides that the shipowner may limit liability for certain specific claims
as prescribed in article 2 of that Convention,

RECOGNIZING that the effective operation of the regime is dependent upon a uniform
implementation and application that is consistent with the aims and objectives agreed at the
time of their adoption, and that will ensure the Conventions are applied equally and equitably
to all parties and claimants,

RECOGNIZING ALSO the need to provide legal certainty in the interpretation and application
of the Conventions and to assist present and future States Parties to the Conventions, the 1976
LLMC Convention and the 1996 LLMC Protocol to apply them in a uniform manner,

CONSCIOUS that the purpose and objectives of the Conventions, to ensure that claimants
receive prompt and adequate compensation, are achieved through the mechanisms
establishing strict liability of the shipowner, the channelling of liability to the shipowner
irrespective of fault and a requirement to maintain insurance or other financial security,

CONSCIOUS ALSO that the Conventions, the 1976 LLMC Convention and the 1996 LLMC
Protocol are underpinned by the right of the shipowner, their insurer or provider of financial
security, to limit their liability, and that the nature of such a right is inextricably linked to higher
limits of liability and the insurability of such liabilities,
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CONSCIOUS FURTHER that the 1992 Civil Liability Convention, the 2010 HNS Convention
and the 1996 LLMC Protocol all provide for increases to these limits of liability in prescribed
circumstances,

NOTING that the right to limit liability is prescribed in article 1(1) of the 1976 LLMC Convention,
article V(1) of the 1992 Civil Liability Convention and article 9(1) of the 2010 HNS Convention,

RECALLING the references to the right to limit liability under the 1976 LLMC Convention, as
amended, in article 6 of the 2001 Bunkers Convention and article 10(2) of the 2007 Nairobi
Wreck Removal Convention,

BEING AWARE that the 1976 LLMC Convention, the 1992 Civil Liability Convention and
the 2010 HNS Convention provide that the shipowner shall not be entitled to limit its liability if
it is proved that the pollution damage, damage or loss, resulted from his or her personal act or
omission, committed with the intent to cause such pollution damage, damage or loss, or
recklessly and with knowledge that such pollution damage, damage or loss would probably
result (the test for breaking the right to limit liability),

BEING AWARE ALSO that the Conventions provide that, even if the shipowner is not entitled
to limitation of liability, their insurer or provider of financial security may avail themselves of, or
benefit from, the limits of liability prescribed therein,

RECOGNIZING that the test for breaking the right to limit liability was presented and adopted
at the 1976 International Conference on the LLMC Convention as part of a package that was
coupled with higher limits of liability (than the International Convention Relating to the
Limitation of the Liability of Owners of Seagoing Ships, 1957),

CONSIDERING the difficulties which might arise from differing, and inconsistent,
interpretations of the test for breaking the right to limit liability, and that without a Unified
Interpretation of the test, eligible claimants may be deprived of prompt compensation,

CONCERNED that inconsistent application or interpretation of the test for breaking the right to
limit liability that differs in scope from the intention could result in confusion and uncertainty
and an unequal treatment of claimants,

ACKNOWLEDGING the importance of a Unified Interpretation of the test for breaking the right
to limit liability to the long-term sustainability of the regime, and that the test can only operate
and be effective if the States Parties affirm the meaning of the test in line with the principles
which gave birth to it,

NOTING that the principles underpinning the test for breaking the right to limit liability are
identified in the Travaux Préparatoires of the 1976 LLMC Convention,

DESIRING to reaffirm these principles by means of a Unified Interpretation,

UNDERSTANDING ALWAYS that the courts in States Parties are the final arbiters on the
interpretation of the Conventions, the 1976 LLMC Convention and the 1996 LLMC Protocol,
but that an affirmation of the test for breaking the right to limit liability in the form of a Unified
Interpretation would assist courts, as well as governments, claimants, shipowners and
insurers, in their interpretation and understanding of the test,
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RECOGNIZING that, under the Vienna Convention on the Law of Treaties, 1969, "A treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.” (Article 31(1)) and
that "Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31 (...)" (article 32),

HAVING CONSIDERED the recommendations made by the Legal Committee at its 108th
session,

1 AFFIRM that the test for breaking the right to limit liability as contained in article 6 of
the Protocol of 1992 to Amend the International Convention on Civil Liability for Oil Pollution
Damage, 1969 amending article V(2) of the International Convention on Civil Liability for Oil
Pollution Damage, 1969 is to be interpreted:

(a) as virtually unbreakable in nature, i.e. breakable only in very limited
circumstances and based on the principle of unbreakability;

(b) to mean a level of culpability analogous to wilful misconduct, namely:
(i) a level higher than the concept of gross negligence, since that
concept was rejected by the 1976 International Conference on

Limitation of Liability for Maritime Claims;

(i) a level that would deprive the shipowner of the right to be
indemnified under their marine insurance policy; and

(iii) a level that provides that the loss of entitlement to limit liability
should begin where the level of culpability is such that insurability
ends;

(c) that the term "recklessly" is to be accompanied by "knowledge" that such

pollution damage, damage or loss would probably result, and that the two
terms establish a level of culpability that must be met in their combined
totality and should not be considered in isolation of each other; and

(d) that the conduct of parties other than the shipowner, for example the master,
crew or servants of the shipowner, is irrelevant and should not be taken into
account when seeking to establish whether the test has been met;

2 REQUEST the Secretary-General of the International Maritime Organization to circulate
copies of the present resolution to all States which have signed, ratified or acceded to the Protocol
of 1992 to amend the International Convention on Civil Liability for Qil Pollution damage, 1969;

3 ALSO REQUEST the Secretary-General of the Organization to circulate copies of the
present resolution to all Member States of the Organization.

*kk
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ANNEX 6

BIENNIAL STATUS REPORT 2020-2021

Legal Committee (LEG)

Reference to SD, |Output |[Description Target Parent Associated |Coordinating |Status of Status of |References
if applicable number completion |organ(s) organ(s) organ output for output for
year Year 1 Year 2
1. Improve 1.2 Input on identifying Continuous |[TCC MSC / No work No work
implementation emerging needs of MEPC / requested requested
developing countries, in FAL / LEG

particular SIDS and LDCs,
to be included in the ITCP

1. Improve 14 Analysis of consolidated Annual Assembly | MSC/ Council No work No work C 120/D,
implementation audit summary reports MEPC / requested requested |paragraphs 7.1 and
LEG/TCC 7.2
Al
1. Improve 1.7 Identify thematic priorities |Annual TCC MSC / No work No work
implementation within the area of maritime MEPC / requested requested
safety and security, marine FAL / LEG

environmental protection,
facilitation of maritime
traffic and maritime

legislation
1. Improve 1.31 Measures to prevent 2022 LEG In progress |Extended
implementation unlawful practices

associated with the
fraudulent registration and
fraudulent registries of
ships
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Legal Committee (LEG)

interpretation of the HNS
Protocol

Reference to SD, |Output |Description Target Parent Associated |Coordinating |Status of Status of |References
if applicable number completion |organ(s) organ(s) organ output for output for
year Year 1 Year 2

2. Integrate new |2.20 Regulatory scoping 2022 LEG In progress |Completed
and advancing exercise and gap analysis
technologies in of conventions emanating
the regulatory from the Legal Committee
framework with respect to Maritime

Autonomous Surface Ships

(MASS)
4. Engage in 4.2 Input to ITCP on emerging |Continuous |[TCC MSC / No work No work
ocean issues relating to MEPC/ requested requested
governance sustainable development FAL /LEG

and achievement of SDGs
5. Enhance global |5.4 Revised guidance relating |Annual MSC LEG No work No work
facilitation and to the prevention of piracy requested requested
security of and armed robbery to
international trade reflect emerging trends and

behaviour patterns
6. Ensure 6.1 Unified interpretation of Continuous (MSC, CCC, I, Ongoing Ongoing
regulatory provisions of IMO safety, MEPC, NCSR,
effectiveness security, facilitation, LEG, FAL |PPR, SDC,

environment, and liability SSE

and compensation-related

conventions
6. Ensure 6.12 Strategies developed to 2021 LEG In progress |Extended
regulatory facilitate entry into force
effectiveness and harmonized
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Legal Committee (LEG)

issues under UNCLOS
relevant to the role of the
Organization

Reference to SD, |Output |Description Target Parent Associated |Coordinating |Status of Status of |References
if applicable number completion |organ(s) organ(s) organ output for output for
year Year 1 Year 2
6. Ensure 6.20 Unified Interpretation on the|2021 LEG In progress |Completed
regulatory test for breaking the
effectiveness owner's right to limit liability
under the IMO conventions
7. Ensure 71 Endorsed proposals for the |Continuous |Council MSC / Ongoing Ongoing
organizational development, maintenance MEPC /
effectiveness and enhancement of FAL /LEG
information systems and / TCC
related guidance (GISIS,
websites, etc.)
7. Ensure 7.9 Revised documents on 2021 Council MSC / No work No work LEG.1/Circ.9
organizational organization and method of MEPC / requested requested
effectiveness work, as appropriate FAL /LEG
/ TCC
OW. Other work |OW 13 |Endorsed proposals for Annual Council MSC / Completed |In progress
new outputs for the 2020- MEPC /
2021 biennium as accepted FAL /LEG
by the Committees / TCC
OW. Other work |OW 17 |Consideration of reports on |Annual LEG Postponed |Postponed
the application of the joint
IMO/ILO Guidelines on the
fair treatment of seafarers
and consequential further
actions as necessary
OW. Other work |OW 18 |Advice and guidance on Annual LEG Postponed |Postponed
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Legal Committee (LEG)
Reference to SD, |Output |Description Target Parent Associated |Coordinating |Status of Status of |References
if applicable number completion |organ(s) organ(s) organ output for output for
year Year 1 Year 2
OW. Other work |OW 20 |Provide advice and Annual LEG Postponed |Postponed
guidance on issues brought
to the Committee in
connection with
implementation of IMO
instruments
OW. Other work |OW 22 |Provide advice and Annual LEG Postponed |Postponed
guidance to support
availability of information on
comprehensive national
legislation and judicial
capacity building
OW. Other work |OW 23 |Cooperate with the United (2021 Assembly |MSC/ Council In progress |Extended
Nations on matters of MEPC /
mutual interest, as well as FAL/LEG
provide relevant / TCC
input/guidance
OW. Other work |OW 24 |Cooperate with other 2021 Assembly |MSC/ Council In progress |Extended
international bodies on MEPC /
matters of mutual interest, FAL/LEG
as well as provide relevant / TCC
input/guidance
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Legal Committee (LEG)

Reference to SD,
if applicable

Output
number

Description

Target
completion
year

Parent
organ(s)

Associated
organ(s)

Coordinating
organ

Status of
output for
Year 1

Status of
output for
Year 2

References

OW. Other work

Oow 37

Consider reports on the
issue of financial security in
case of abandonment of
seafarers, and shipowners'
responsibilities in respect of
contractual claims for
personal injury to or death
of seafarers, in light of the
progress of the
amendments to ILO MLC
2006

2021

LEG

In progress

Extended

OW. Other work

OWw 44

IMO's contribution to
addressing unsafe mixed
migration by sea

2021

MSC / FAL
I LEG

In progress

Extended

OW. Other work

tbc

Fair treatment of seafarers
detained on suspicion of
committing maritime crimes

2023

LEG

In progress

In progress

OW. Other work

tbc

Guidelines for port State
authorities on how to deal
with seafarer abandonment
cases

2022

LEG

In progress

In progress
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ANNEX 7

POST-BIENNIAL AGENDA

LEGAL COMMITTEE (LEG)
PROPOSED POST-BIENNIAL OUTPUTS
Number [Biennium Reference to strategic Description Parent Associated [Coordinati| Timescale Referenc
(when the direction, if applicable organ(s) organs(s) |ng (sessions) [es
output was organ(s)
placed on the
post-biennial
agenda)
1.7 2020-2021 1 Measures to prevent unlawful practices [LEG 1
associated with the fraudulent registration
and fraudulent registries of ships
6.1 2020-2021 6 Unified interpretation of provisions of IMO [MSC, CCC, I, Continuous
safety, security, environment and liability (MEPC, NCSR,
and compensation related conventions LEG PPR, SDC,
SSE
6.12 2020-2021 6 Strategies developed to facilitate entry into [LEG 2
force and harmonized interpretation of the
HNS Protocol
OW 17 |2020-2021 ow Consideration of reports on the application [LEG 2
of the joint IMO/ILO Guidelines on the fair
treatment of seafarers and consequential
further actions as necessary
oW 18 |2020-2021 ow Advice and guidance on issues under |[LEG Annual

UNCLOS relevant to the role of the

Organization
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LEGAL COMMITTEE (LEG)
PROPOSED POST-BIENNIAL OUTPUTS
Number [Biennium Reference to strategic Description Parent Associated |Coordinati| Timescale Referenc
(when the direction, if applicable organ(s) organs(s) |ng (sessions) |es
output was organ(s)
placed on the
post-biennial
agenda)
OW 20 |2020-2021 ow Provide advice and guidance on issues |[LEG Annual
brought to the Committee in connection
with implementation of IMO instruments
OoOw22 |2020-2021 ow Provide advice and guidance to support |LEG Annual
availability of information on
comprehensive national legislation and
judicial capacity building
OW 37 |2020-2021 ow Consider reports on the issue of financial [LEG 2
security in case of abandonment of
seafarers, and shipowners' responsibilities
in respect of contractual claims for personal
injury to or death of seafarers, in light of the
progress of the amendments to ILO MLC
2006
OW 44 |2020-2021 ow IMO's contribution to addressing unsafe |MSC, FAL, 2
mixed migration by sea LEG
OWtbc |2020-2021 Fair treatment of seafarers detained on |LEG 2

suspicion of committing maritime crimes
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LEGAL COMMITTEE (LEG)
PROPOSED POST-BIENNIAL OUTPUTS
Number |[Biennium Reference to strategic Description Parent Associated |Coordinati|Timescale Reference
(when the direction, if applicable organ(s) |organs(s) ng (sessions) s
output was organ(s)
placed on the
post-biennial
agenda)
OWtbc [2020-2021 Guidelines for port State authorities on how |[LEG 2
to deal with seafarer abandonment cases
6 tbc 2020-2021 Measures to transparently assess whether |LEG 2
there is a need to amend liability limits
6 thc 2020-2021 Claims Manual for the International |LEG 2

Convention on Civil Liability for Bunker Oil
Pollution Damage, 2001

*k%k
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ANNEX 8
ITEMS TO BE INCLUDED IN THE AGENDA FOR LEG 109
1 Substantive items for inclusion in the agenda of the 109th session of the Legal
Committee are proposed as follows:

Facilitation of the entry into force and harmonized interpretation of the 2010 HNS
Protocol

Fair treatment of seafarers:

- Provision of financial security in case of abandonment of seafarers, and
shipowners' responsibilities in respect of contractual claims for personal injury to,
or death of, seafarers in light of the progress of amendments to the ILO Maritime
Labour Convention, 2006;

- Fair treatment of seafarers in the event of a maritime accident;

- Fair treatment of seafarers detained on suspicion of committing maritime crimes;
and

- Guidelines for port State and flag State authorities on how to deal with seafarer
abandonment cases.

Advice and guidance in connection with the implementation of IMO instruments

Measures to prevent unlawful practices associated with the fraudulent registration of
ships

Measures to assess the need to amend liability limits

Claims Manual for the International Convention on Civil Liability for Bunker Olil
Pollution Damage, 2001

Piracy and armed robbery against ships
Work of other IMO bodies
Technical cooperation activities related to maritime legislation

Review of the status of conventions and other treaty instruments emanating from the
Legal Committee

Work programme
Election of officers
Any other business

Consideration of the report of the Committee on its 109th session

*k*k
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ANNEX 9
STATEMENTS BY DELEGATIONS
AGENDA ITEM 4
Statement by ITF

Thank you, Mr. Chairman,
| would like to draw the Committee's attention to several incidents of detention of seafarers
following maritime accidents.

This Committee developed the Guidelines on fair treatment of seafarers because of concerns
about seafarers being detained for prolonged periods following maritime accidents.
The Guidelines state that their objective is to ensure that seafarers are treated fairly following
a maritime accident, and during any investigation and detention by public authorities, and that
detention is for no longer than necessary. Member States were invited to implement the
Guidelines as from 1 July 2006. Today, 15 years later, there continue to be a number of
incidents where questions can be raised about whether the seafarers are being treated fairly
in full accordance with the principles set out in the Guidelines.

We refer to a few examples. The grounding of the Wakashio in Mauritius was widely reported
when it occurred one year ago this month. The Captain and Chief Officer were arrested
on 18 August 2020 and have been detained now for almost a year. Both have been denied
bail on any circumstances, the primary concern being that they are considered to be flight risks.
We understand that they are charged with violating the rules of innocent passage, charges
that carry prison sentences.

Our attention has also recently been drawn to the tragic incident in 2019 when the MV Viking
Sigyn collided with a pleasure boat on the River Danube in Budapest, kiling 28 people.
The captain has been in custody since the accident and is currently under house arrest with a
tracking device. We understand that the criminal case is underway and the captain may face
a long prison sentence.

Another Captain facing criminal charges is the Russian captain of the Singapore flagged
X-Press Pearl who is prohibited from leaving the country Sri Lanka as the investigation into
the casualty continues. Lawyers for the shipping company are reported to have said in court
that the investigation seems to be one-sided.

Cases have also been reported previously to this Committee where seafarers have been
detained for lengthy periods on suspicion of committing maritime crimes, such as the Captain
Gavrylov of the Avant Guard who was detained for six years, also in Sri Lanka, and then we
understand was acquitted of any charges, and the Captain Lasota of the UBC Savannah who
was detained in Mexico for almost two years before a court refused to continue with charges
against him and then again it was reported that he was eventually acquitted.

Only last week, we have learned of two more cases. One involving the master and officers of
the MSC CAPUCINE R (Liberia) have been arrested in Turkey after authorities found drugs
inside a container. It should be clear that the crew of container vessels have no idea what is
inside the containers they transport. We hope they will avoid the fate of the crew of the
Artin 10, who were arrest in February 2020 and kept in custody in Iran for over a year before
being released. Notably, they found that there was no one to repatriate them on release and
relied on local charity to survive until the ITF stepped in to assist.
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Mr Chair, the Guidelines state that seafarers are recognized as a special category of worker
and, given the global nature of the shipping industry and the different jurisdictions that they
may be brought into contact with, they need special protection, especially in relation to contacts
with public authorities.

We would ask States to recognise the importance of the Guidelines and to ensure that the
Guidelines are implemented in practice. This is ever more important when there appear to be
increases in the number of reported shipping casualties or incidents. It should also be stressed
that seafarers are spending longer periods at sea due to crew change issues caused by
COVID. The fatigue that these seafarers suffer may well be playing an increasing role in the
incidence of accidents. Mr Chair, the ITF and SRI will continue to monitor the fair treatment of
seafarers following maritime accidents and to report matters of concern to this Committee.
Thank you.

Statement by UNCTAD (in relation to paragraph 4(d).16.16 of the report)

The majority of seafarers were from developing countries and, in view of the worsening crew
change crisis, abandoned seafarers needed urgent assistance; collaborative efforts needed to
be accelerated to address the situation, which was exacerbated by the COVID-19 pandemic.
There was a need for a pragmatic and practical implementation of the designation of seafarers
as key workers and priority vaccination programmes, which should go hand in hand; countries
like Belgium should be commended for their pragmatic decision to vaccinate all foreign
seafarers. Serious practical problems in ensuring access to medical facilities/repatriation in
accordance with international agreements also needed to be addressed collectively; and
sector specific guidance for this group of global key worker, on measures to prevent and deal
with COVID-19 outbreaks at sea, needed to be regularly updated in the light of empirical
information and in line with developing scientific insights.

AGENDA ITEM 5

Statement by the delegation of Japan

Amendment of paragraph 5.2.5

Member States should disseminate a template document and request mandatory use of such
a template, as recommended in paragraph 3.2.3 of document IOPC/NOV20/5/5/1; however,
the recommendation contained in paragraph 3.5.5 of that document to increase limits of liability
in CLC without reopening the Convention should not be supported;

Statement by the delegation of the Russian Federation

B cBsaA3u ¢ pokymeHToM YkpauHbl LEG 108/5/2 xotenn 6bl OTMETUTL TOT hakT, YTo
Accambnes, gaHHbIn KomuteT u gpyrmue padodune opraHsl MUMO HeogHOKpaTHO NpUHUManu Bo
BHMMaHue POCCUICKYI0 NO3NLMI0 MO aHHOMY BOMPOCY, B 06LeM 1 Lesom.

Kpome TOro, Kommntetr no GesonacHOCTM Ha MOpe, B YACTHOCTW, HEOAHOKPATHO
NpUXoamn K BbIBOQY O TOM, YTO 3TOT BOMPOC, HAaCTOMYMBO MNOOHUMAaEMbIA Oenerauunen
YkpauHbl Ha nnowagke VMO, BbixoguT 3a npegenbl kpyra Begenua OpraHusauuun. B
npeacTaBneHHOM Ha NpoLUnyo ceccuto aToro Kommteta pocCUMCKOM OOKYMEHTE, a Takke B
ApYrMx nogoGHbIX POCCUMIACKUX OOKYMEHTax MNpUBOOUNMCH BCE HeOOXOAMMblE CCbIfIKA Ha
peneBaHTHbIE PeLUEHNS N NOSTOXEHNS.

B aton cBa3n mMbl obpawaem BHMMaHuWe Ha NyHKT 2 gokymeHTta LEG 108/5/2, B
KOTOPOM aBTOpbl AOKYMEHTa NbiTaloTCsl BBECTU B 3abnyxaeHwe Baw KomwuteT, rocnogumH
Mpencepatenb, oTmedad, 4Yto Accambnes OTKMNoHuNa MHeHue Poccurickon Pegepaumn,
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KOTOpPOE M3MOXEHO B cCOOTBETCTBYHOLWEM JokyMeHTe A 31/11/2, 0 Tom, uTo “UUMO He aBnsieTca
nogxogdawmm dopymom ans nogobHoro Bonpoca”. Accambnesa MMO Hukorga He npuHuMana
TaKoro pelleHns, Aa n He Morna NpPUHATL — 3TO OYEBUAHO U MOXET ObITb NErko NPOBEPEHO.

B 3akntodeHuun, rocnoguH lNpeacenatens, ewe pa3 xoTenn Obl NOAYEPKHYTb, YTO
Poccunckaa ®enepaumsi, Kak OTBETCTBEHHLINA YNEH MEXAyHapo4HOro coobLiecTsa u YreH
MMO no6GpocoBeCTHO BLINOJTHAET BCE CBOM 06513aTENLCTBA N0 MEXAYHApPOA4HLIM AOroBOpamM,
NPUHATbIM noAd armaon 3TorM OpraHusaumm. B 4acTHOCTM, BCe HeoOXxoammbie Mepbl,
HanpaeneHHble Ha obecnedeHne 6e30MacHOCTM Ha MOpe M 3aWMTbl MOPCKOW cpefdbl OT
3arpsisHeHusl, a TakKke 3allunTbl NpaB U UHTEPECOB MOPSIKOB, MPUHSATHI U BbINOMHSAOTCS B
yCTaHOBIIEHHOM MOpPsiAKE Ha Bcel Tepputopumn Poccuiickon degepaumn.

Mpocnm KoMnTeT NpMHATE AaHHY0 MHGOPMaLMIO K CBEAEHUIO, a Takke npocum Bac
NPUIOXUTb TEKCT JaHHOIO BbICTYNMEHUs K uHansHomy otyeTy KomuTeTa.

With regard to the document of the Ukraine LEG 108/5/2, we would like to highlight
the fact that the Assembly, this Committee and other working bodies of the IMO have
repeatedly taken into account the Russian position on this issue, in general.

In addition, the Maritime Safety Committee, in particular, has repeatedly come to the
conclusion that this issue, persistently raised by the Ukrainian delegation at the IMO site, went
beyond the scope of the Organization. In the Russian document presented at the last session
of this Committee, as well as in other similar Russian documents, all the necessary references
to the relevant decisions and provisions were given.

In this connection, we would like to draw the attention to paragraph 2 of document
LEG 108/5/2, in which the authors of the document are trying to mislead your Committee,
Mr. Chair, stating that the Assembly rejected the opinion of the Russian Federation, which is
set out in the corresponding document A 31/11/2, that "IMO is not an appropriate forum to
discuss the matter". The Assembly has never taken such a decision and could not have taken
it — this is obvious and can be easily verified.

In conclusion, Mr. Chair, we would like to emphasize once again that the Russian
Federation, as a responsible member of the international community and a member of IMO,
fulfils in good faith all its obligations under the international treaties adopted under the auspices
of this Organization. In particular, all the necessary measures aimed at ensuring safety at sea
and protecting the marine environment from pollution, as well as protecting the rights and
interests of seafarers, have been adopted and are being implemented in accordance with the
established procedures throughout the territory of the Russian Federation.

We request the Committee to take note of this information and also ask you to attach
the text of this statement to the final report of the Committee.

Statement by the delegation of Slovenia on behalf of the European Union

Mr Chair, distinguished delegates,

More than seven years on from the illegal annexation of the Autonomous Republic of Crimea
and the city of Sevastopol by the Russian Federation, the European Union remains firmly
committed to Ukraine's sovereignty and territorial integrity.

The European Union reiterates that it does not recognise and continues to condemn this

violation of international law. It remains a direct challenge to international security, with grave
implications for the international legal order that protects the unity and sovereignty of all states.
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Moreover, the European Union condemns the lengthy Russian inspection regime for cargo
vessels coming from Ukraine's ports in the Azov Sea or heading towards them and the
hindrance to shipping that Russia's construction of the Kerch Bridge between the Crimean
Peninsula and the Russian Federation has caused.

The decision of the Russian Federation to close certain parts of the Black Sea until 31 October
and to restrict air space access over the illegally-annexed Crimea are further violations of
international law, and further destabilise the region. We call on Russia to annul this decision.

The European Union remains committed to fully implementing its non-recognition policy,
including through restrictive measures. The EU calls again on UN Member States to consider
similar non-recognition measures in line with the United Nations General Assembly
Resolution 68/262.

| would ask for this statement to be appended to the report of the Committee.

Thank you, Mister Chair.

Statement by the delegation of Slovenia
Thank you for giving us the floor, Mr. Chair.

Regarding document LEG 108/5/3 presented by Turkey, we would firstly refer back to the
exchange of correspondence set out in circular letters on the incident. We are explicitly
referring to the IMO Circular Letters No.4349 and 4365 submitted by Turkey and the IMO
Circular Letters N0.4360 and 4366 submitted in response by Germany and Portugal,
respectively.

Following this, we will not again comment on the facts or the military details regarding the case
reported by Turkey.

However, we would like to make the following observations:

First, the SUA Convention explicitly excludes warships from its scope of application; and
Secondly, the application of UNCLOS and UNSC Resolutions are under the remit of other UN
bodies. In line with the existing and repeated position by several IMO committees regarding
political subjects, which are not under IMO remit, the IMO is not the appropriate forum to
discuss the matter at hand.

Having said this, we trust that all naval forces deployed in the Mediterranean Sea fully comply
with the rules and the mandate of the Security Council of the United Nations by resolutions
2292/2016 and 2526/2020, which are currently in force aiming to prevent the illegal transport
of military cargo to Libya.

We would ask for this statement to be appended to the report of the Committee.

Thank you, Mr. Chair.
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Statement by the delegation of Ukraine
Mr. Chair,

1. Unfortunately, since 2014 the international legal order faces great challenges in the
certain areas of the Black Sea, Sea of Azov and Kerch Strait adjoining the Crimea, temporary
occupied by the Russian Federation. The latter continues to interfere with the execution of
Ukraine's rights as the coastal state in the region and infringe the implementation of my
country's international obligations under the respective IMO treaties.

Onits part, Russia, as the Occupying Power, fails to ensure the provision of safety and security
of navigation, regulation of maritime traffic, protection of the marine environment, search and
rescue that as proved by the number of marine casualties and incidents.

In addition, it is obvious that Russian Federation is intentionally taking steps in order to cut off
Ukraine from the Sea of Azov which is entirely unprecedented act in Europe's postwar history.

2. My delegation would like to remind all of you about the obligation non to recognize
the purported annexation of Crimea by the Russian Federation, assumed by states under the
international law and reaffirmed under the respective UNGA resolutions, adopted
through 2014-2020. More to come this year.

This also relates to the attempts to issue registration certificates for ships to fly the flag of the
Russian Federation. Respective list is growing from year to year, in particular due to those
ships, which were excluded from the maritime registers of other states for violating the regime
of closed seaports announced by Ukraine as well as the relevant sanctions regimes introduced
by the EU and other states.

Ukraine reiterates that any documents issued after 15 July 2014 by the Russian occupation
authorities in Crimea should be considered unauthorized and unlawful.

This delegation kindly requests the IMO members to go further and regard ships, fraudulently
registered by Russian occupation authorities in Crimea, as those without nationality, with all
legal consequences this may entail under UNCLOS.

3. Let me be clear.

This is not just an issue between Ukraine and the Russian Federation.

This is not just about something ordinary happening in the Black Sea and the Sea of Azov.
This is not actually a "political matter" like some delegations are trying to represent the

problem.

If the international community allows current situation to be put aside, this would have a serious
impact on strategic, shipping, economic and energy interests all over the maritime world.

| thank you.
Statement by the delegation of the United States
The United States thanks the distinguished delegation of Ukraine for its paper LEG 108/5/2,

and we note the concerns it raises regarding Russia's unlawful actions in and around occupied
Crimea, including the maritime areas adjacent to Crimea.
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Russia's occupation of Ukraine's Crimean Peninsula remains an unprecedented threat to
European and Transatlantic security, necessitating deeper and increased security
cooperation. Russia's actions have considerable implications for the safety and security of
navigation in the sea areas in and around Crimea, protection of the marine environment, and
the safety of seafarers. We reiterate our condemnation of Russia's unlawful efforts to impede
access to the Kerch Strait and Sea of Azov, as well as our earlier call on Russia to respect
Ukraine's sovereignty and territorial integrity within its internationally recognized borders,
extending to its territorial waters. In this regard, the United States condemns the suspension
of innocent passage in territorial sea areas in the Black Sea.

The United States joins the international community again to reaffirm that Crimea is part of
Ukraine. We condemn Russia's occupation of Crimea. The United States does not — and will
not ever — recognize Russia's purported annexation of Crimea. We remain committed to
upholding the sovereignty and territorial integrity of Ukraine within its internationally recognized
borders.

Thank you, Chair.

AGENDA ITEM 8
Statement by the delegation of Japan

Amendment of paragraph 8.12.17

The International Court of Justice had decided that the interpretation of a convention without
the support of all States Parties did not constitute a subsequent agreement. However, it was
also important to adopt the Unified Interpretation quickly and the proposal stipulated in
paragraphs 19 and 20 of LEG 108/8/1 to adopt the Unified Interpretation via a resolution by
the State Parties of relevant conventions present at the Assembly can be supported as a
compromise to adopt it in a swift manner while keeping in line with the pronouncement of the
International Court of Justice.

Statement by the delegation of the Netherlands

In the LEGAL Correspondence Group "UNIFIED INTERPRETATION ON THE TEST FOR
BREAKING THE OWNER'S RIGHT TO LIMIT LIABILITY UNDER THE IMO CONVENTIONS"
the Netherlands made a reservation in respect of operative paragraph 1, under d. You can find
our reservation in LEGAL 108/8, paragraph 18. The background of this reservation is that we
wanted to stress out that the actions of the shipowner in engaging a crew should be taken into
account. For the delegation of the Netherlands it is important to emphasize that although the
actions of the crew could not be taken into account, the actions of the ship owner in engaging
such crew could be. This means that wilfully culpable behaviour linked to the engagement of
the crew by the shipowner could be regarded as analogous to wilful misconduct. Under this
interpretation of the Unified Interpretation, we can accept the operative paragraph 1 under d.

Statement by CMI
Dieter Schwampe

This is my first attendance of a Legal Committee Meeting, and it is a great honour for me to be
allowed to speak here.
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Please allow me a short introduction on my person:

| am speaking to you as one of the two Vice Presidents of CMI, which is the Comité Maritime
International, which will celebrate its 125th anniversary next yearin 2022. As you will be aware,
the CMI is the international head organization of Maritime Law Associations around the Globe,
and we count 49 MLAs from all continents as members. | am also the President of the German
Maritime Law Association, and | am a practicing shipping and marine insurance lawyer,
regularly engaged also in matters involving breaking of limitation of liability.

In 2019, CMI has instituted an International Working Group on Unified Interpretation, which |
am one of the two Chair Persons of. The International Working Group has members from
France, Greece, Ireland, Spain, United Kingdom, United States and Venezuela.

The CMI had submitted a position paper on the subject, which is document LEG 107/9/1.

CMI has a significant interest in the matter. As you are aware, CMI was heavily involved in the
drafting of article 4 of LLMC 1976, the text of which remains unchanged in the Protocol of 1996.

Having said this, the CMI fully supports the Communication Group’s recommended wording
for the text of the Unified Interpretation. Given the significant importance, which the test for
breaking the owner’s right to limit liability has, CMI strongly believes that such option should
be chosen that carries the greatest legal weight.

In this context, it should be borne in mind that Art. 31 paragraph 3 (a) of the 1969 Vienna
Convention on the Law of Treaties refers to the

quote
subsequent agreement between the parties regarding the interpretation of the treaty
unquote

CMI concludes, thus, that the resolution carrying the greatest legal weight is a resolution by
the State Parties to the respective conventions.

With this in mind, while CMI recognizes that all of the three options provided may be
appropriate for the interpretation of conventions, the CMI supports a resolution by the
Assembly rather than a resolution by the Legal Committee alone.

Moreover, CMI supports that such Assembly resolution should be made as suggested in
paragraph 20 first alternative of LEG 108/8/1. Namely that there will be separate resolutions in
respect of each of the respective conventions, starting with the opening words

quote
"The States Parties to the convention, present at the session of the Assembly...";
Unquote

Itis CMI's distinguished view that such a resolution will carry more weight than a resolution by

Quote
The Assembly, including the States Parties

This completes the statement of CMI on the matter.

Thank you, Mr. Chair.
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Dieter Schwampe
as Vice President for and on behalf of the Comité Maritime International

Statement by UNCTAD (in relation to paragraph 8.12.20 of the report)

The final decision of the Committee was important in the context of limitation of liability for
bunker oil spills under the 2001 Bunkers Convention, which was adopted after the LLMC 1976
and 1996 Protocol but refers to these in its Article 6. A recent case illustrating the issue was
the devastating 2020 bunker oil spill incident (The Wakashio), off the coast of Mauritius, where
negligence on the part of the master appears to have played a role.

AGENDA ITEM 11
Statement by the delegation of the Islamic Republic of Iran

Having studied comprehensive report of IMLI contained in the document LEG 108/11 it would
be necessary to congratulate all managers and their colleagues in IMLI because of their
marvellous efforts. This delegation would also like to present a new training idea in this area.

In short, it seems that the most important goal of IMLI training activities is to enhance capacity
building in order to improve effective implementation of IMO conventions and other maritime
international instruments. It seems that effective implementation could be divided into two
categories.

First, effective administrative implementation which mostly is duty of competent maritime
administrative authorities. Second, so-called, effective judicial implementation which is related
to recognition of applicable law and then application of proper laws in each case. Therefore,
judges have the key role in judicial implementation. For this reason, in the view of this
delegation it is time that IMLI considered this issue, i.e. effective judicial implementation of
maritime conventions and other maritime international instruments.

Having said above mentioned statement, this delegation would like to present followings
training ideas:

- Setting training programmes, especially short time workshops, for improving the
knowledge of judges in the field of maritime law and IMO maritime instrument;

- Collection of important leading maritime cases or awards specially in the field of
maritime conventions, their circulation and their analysis;

- Encourage students to do academic research and concentrate on judicial
decisions. For example, the title of research could be "ships mortgages in the
light of judicial decisions.

At the end, this delegation hopes that these training ideas will be helpful and therefore
considered by IMLI.
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AGENDA ITEM 12
Statement by the delegation of Iraq
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AGENDA ITEM 13

Statement by the delegation of Japan

Insertion of the new paragraph 13.5

13.5 The Committee also noted that some delegations had expressed their serious
concern that many of the proposed measures in paragraph 45 of LEG 108/13 seem to be
inconsistent with the mechanism for tacit amendment of the limitation amount presupposed by
Article 8 of the 1996 LLMC Protocol. In particular, it was noted that items 3 and 4
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of paragraph 45.1 would lead to a de facto preemption of decisions of the State Parties in the
procedure under Article 8, that items 6 and 7 of paragraph 45.1 ignored the difference between
LLMC and other liability regimes that explicitly provided for regularly review of the limitation
amount, and that the standing agenda item proposed in paragraph 45.2 of LEG 108/13 could
be overly inclusive.

Amendment of paragraph 13.9.1

The existing IOPC Funds manual would be a good starting point for the development of a
Claims Manual for the 2001 Bunkers Convention but should duly take into account the
differences between the nature of the IOPC Funds' Claims Manual, which is a manual
published by the IOPC Funds as the obligor under the Fund Convention describing its internal
standard for admissibility of claims to its claimants, and that of the Bunker Convention Claims
Manual, which is a guidance drafted by the Legal Committee to assist national courts,
claimants and insurers to interpret the Bunker Convention; and
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